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AN unusual number of national banks 
have suspended, or been closed by order 
of the comptroller of the currency, dur- 
ing the last two months and one of the 
questions which has, in consequence, 
come into more than usual prominence 
relates to the extent of liability of the 
shareholders, for the debts of the bank, 
and the point of time this liability ac- 
crues and can be enforced. The new 
comptroller, it is reported, has inaugur- 
ated a policy of immediate assessment 
of the shareholders; that is, instead of 
waiting until the assets are exhausted 
and the amount of the deficit becomesa 
fixed quantity, the deficit is at once es- 
timated and receivers ordered to begin 
proceedings for its collection, The ob- 
ject of this policy, as stated, is to re- 
cover from all shareholders alike, instead 
of giving an opportunity to the dis- 
honest to dispose of their property in 
the interim. Such a policy is stated to 
be aot only in the interest of creditors, 
by avoiding many needless lawsuits and 
resulting in a more speedy winding up 


of the trust, but in the interest of the 
shareholders themselves. 

In view of the situation calling for 
such action, inquiry has naturally been 
aroused as to the comptroller’s power in 
the premises, both with reference to or- 
dering an immediate assessment of na- 
tional bank shareholders before exhaust- 
ing the assets, as well as the amount for 
which the assessment can be made. On 
another page, in answer to submitted 
questions, the statute prescribing the 
liability of national bank shareholders is 
cited, and full quotations made from the 
supreme court decisions on the subject. 

A caretul reading of these decisions 
gives the impression that they lack con- 
sistency. All the way through the prin- 
ciple is recognized, re-affirmed and ap- 
proved that the comptroller’s decision as to 
when it is necessary to institute proceedings 
against shareholders, and whether for the 
whole or a part of the statutory liability, is 
conclusive upon the stockholders and cannot 
be controverted. And yet, in the latest 
decision upon the subject, the process 
which the comptroller must pursue in 
fixing the liability and the extent of lia- 
bility which he may impose, is stated, 
and it is declared that if he palpably de- 
viates from the rules prescribed, he may 
be enjoined. The process contemplates 
ascertaining 


(1) Whole amount of stock. 
(2) Amount of deficit after exhausting assets of bank. 


(3) Enforcing each shareholder’s liability for a sum 
in same proportion to whole amount of deficit as his 
stock bears to whole amount of capital. 
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If, for a palpable deviation from this 
‘process the comptroller may be enjoined, 
then, after all, his decision is mot con- 
clusive, but is subject to review, and 
herein lies the inconsistency. The law 
of the subject being left in this state, it 
is a difficult matter to say, in any given 
case, whether an assessment by comp- 
troller and its enforcement by receiver 
will be enjoined, as contrary to law, or 
upheld as an uncontrovertible official 
act. 

It is an interesting matter to note the 
practical effect of the principle of equal- 
ity of shareholder’s liability, announced 
by the supreme court. Under this prin- 
ciple,one shareholder cannot be charged 
with the deficiency caused by the in- 
solvency of another shareholder. The 
deficit must be first ascertained, and 
then the extent of enforcement against 
each shareholder, is his proportion 
thereof, In many cases, however, the 
exact deficit cannot be forecast with ac- 
curacy, and in a case supposed the 
comptroller estimates it at an amount 
greater than the actual deficiency, but 
by reason of the insolvency of certain 
shareholders, recovers sufficient only to 
pay all creditors in full with no surplus 
remaining. What, then, is the situation? 
To carry out the principle of equality to 
its logical sequence, must the comp- 
troller not return to solvent shareholders 
the amount of their over-proportion, al- 
though in so doing, the creditors will 
not receive full payment? Will not any 
other course be a violation of this prin- 
ciple? Assuming no such return is 
made, would not the courts of equity 
afford a remedy on the ground of pal- 
pable violation of the law of assessment? 
These are practical questions arising 
under the national bank act as construed 
by the supreme court. Their outcome 
is yet a matter of uncertainty. 
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Ouro bankers will note a decision in 
this issue showing the status of the 
courts of that state upon the relations 
existing between banks, their customers 
and checkholders. The court holds that 
a check, before acceptance, is no assign- 
ment of the amount to the holder, so as 
to entitle him to sue the bank; and 
where the depositor is indebted to the 
bank, the latter may exhaust the de- 
posit by application upon the debt, and 
refuse payment of the check. This is 
in harmony with the law in New York, 
and many other states, although some 
states hold to the doctrine that a check 
is an assignment, fro ¢anto, to the check- 
holder, upon which, before acceptance, 
he can sue the bank. 


THE facts of the case recently pub- 
lished in the JOURNAL, wherein a Wis- 
consin bank had to pay a customer the 
amount of a draft which it claimed to 
have cashed for him over the counter, 
but which he contended had been de- 
posited and nocredit given, have created 
considerable discussion in banking cir- 
cles. The lesson we drew from the oc- 
currence was that a bank should 


cash a draft when presented by a cus- 


not 


tomer; it should insist upon its being 
deposited, and the customer required to 
present a check for whatever money he 
wanted. 


Otherwise, in case of dispute, 


the bank would be at a disadvantage in 
the matter of evidence. The receipt 
and collection of the draft by the bank 
is susceptible of proof, but not so readily, 
the payment of cash for it over the 
fact that the 
owner of the draft keeps an account, 
lends weight to his contention that it 
was deposited, instead of cashed,and not 
credited. Especially would the bank’s 
troubles be increased, even in a case of 


counter; and the very 
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an honest customer, should the latter be 
so unfortuuate as to die. The executor 
finding that the draft had been an asset 
transferred to the bank, and discovering 
no evidence of return value, would be 
compelled to call the bank to account; 
and the bank, in this event, would be 
under even greater difficulty in proving 
payment. 

But discussion among bankers over the 
situation stated discloses that in all deal- 
ings between bank and customer, human 
nature is a factor of no small importance. 
Mr. Z, a merchant around the corner, 
and a valued customer of the bank, 
runs in in a hurry with a draft for which 
he wants cash. To procure his pass- 
book, fill out a deposit slip, and draw a 
check, would in this instance consume 
too much of his valuable time. He 
wants the cash as expeditiously as if he 
presented a $100 bill to be exchanged 
for tens. Frequently, in such circum- 
stances, to refuse cash and insist upon a 
check being drawn, would be to offend 
the customer; and it is the bank’s policy 
whenever practicable, to oblige rather 
than offend. 

If the draft, then, must be cashed as 
requested, how can the transaction be 
made safe for the that all 
danger of a second payment will be ob- 


bank, so 
viated? One cashier of a bank in New 
York city states that he has given no 
little thought to this very subject; and 
he has had a stamp made bearing the 


word ‘‘ cashed,” which isimpressed upon 


all paper cashed for customers, as dis- 
tinguished from being deposited. Proven 
to be the custom of banks to mark paper 
so purchased with this stamp, it would 
constitute strong evidence in the bank’s 
favor. But even might be 
claimed the stamp was wrongfully 
placed on a deposited draft by the 
cashier or teller; that in fact the draft 


here it 
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was not cashed, but merely deposited; 
and that there would be nothing to pre- 
vent such a stamp from being impressed 
over a depositor’s indorsement at any 
time. To meet any such objection, the 
better practice would be for banks to 
adopt a rule requiring all customers 
who obtain cash over the counter for 
drafts transferred, to indorse in their 
own handwriting and signature, a re- 
ceipt forthe amount. This would be 
proof positive and preclude all question. 


Tue new holiday law of Pennsylvania 
will be noted, making Saturday a half hol- 
iday all the year round, changing the due 
date of holiday-paper from the preced- 
ing to the succeeding day, and contain- 
ing other important amendments of the 
former law. As there is no provision in 
the constitution of Pennsylvania post- 
poning the taking effect of legislative 
enactments for a certain period after ap- 
proval and publication, and as the holi- 
day law contains no provision for taking 
effect ata future day, it consequently 
became a law the moment the governor 
approved it, which was on May 3rst. It 
is therefore very important for Pennsyl- 
vania bankers to immediately familiarize 
themselves with its terms, and with the 
changed dates of maturity 
vides. 


which it pro- 


THE reports of Chicago state banks, 
showing their condition on the morning 
of June 5, in response to call made by 
Auditor Gore, are all now in. These 
reports show total deposits amounting 
to $67,072,852; cash, $7,877,639; cash 
items and collections, $1,802,937; due 
from other banks, $9,347,332; making 
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total available cash, $19,027,908, or a 
reserve of 28 per cent. 

The banks also own in their own right 
bonds and stocks amounting to $8, 144,- 
635, and are carrying $17,154,642 of de- 
mand loans secured by stocks and bonds, 
thus giving them over $25,000,000 of 
quick assets to realize upon in case of 
emergency. As eightof the state banks 
of Chicago were involved in the recent 
run, this showing indicates that the 
alarm was without foundation. 

The action of the auditor in calling 
for a statement at this time was timely. 
The banks are required by law to pub- 
lish these statements in a newspaper of 
general circulation, and the showing 
made has doubtless had much to do to 
allay the feeling of distrust among the 
people and to restore confidence in fin- 
ancial circles. 

There are twenty-seven state banks in 
Chicago, an increase of three since the 
last report, which was made April 1o, 
1893. Deposits have fallen off nearly 
$6,000,000 since the last report, but the 


proportion of reserve has been main- 
tained, 

The auditor states that the state banks 
of Illinois are in good condition and 
says that the excellent showing made 
by the Chicago banks is an indication 
of the general condition through the 
state. There are 125 state banks in 
Illinois, and thus far there has never 
been a failure. 


Ir is worthy of remark that during 


the recent financial disturbance, the 
banks in the state of Kansas—the state 
about which so many gloomy predic- 
tions have been made owing to the pre- 
valence of Populistic ideas—have ex- 
perienced little difficulty, and have all 
successfully weathered the storm. An 
interesting interview with Bank Com- 
missioner Briedenthal is appended: 
‘*The people of Kansas need not worry 
about their banks,” said the commis- 
sioner. ‘‘I do not believe there isa state 
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in the west in which the banks are in 
better condition than in Kansas. With 
but a few exceptions, probably, they 
are well fixed to weather a financial 
storm. The latest report of the comp- 
troller of the currency shows that the 
national banks of Kansas have an aver- 
age reserve of 34 per cent, which is 9 
per cent more than the law requires. 
The state banks will go even better than 
that, and our law only requires that the 
reserve shall be 20 percent. The fact 
that in the recent financial troubles not 
a bank in Kansas went under shows well 
for our financial institutions and ought 
to convince the people that they are in 
good shape. When the banks of the 
east began to go under a short time ago 
quite a number of tarmers and others in 
various localities who had money in the 
Kansas banks and were beginning to 
get scared came to me and asked if they 
hadn't better take their money out, In- 
variably I told them not to draw out. 
The banks in Topeka are in particularly 
good shape. 

‘Soon after I went into office,” said 
Mr. Breidenthal, ‘‘I began advising the 
bankers to get out of debt. Whereverl 
found banks owing money in the east I 
urged them to pay it as quickly as pos- 
sible and borrow no more money from 
eastern bankers or capitalists. I anti- 
cipated a stringency in the eastern 
money markets, just as we have seen it, 
and I was satisfied it would be bad for 
our banks to be in debt to the east under 
those circumstances, for we would cer- 
tainly be pushed by our creditors. I 
think a half million dollars owed by Kan- 
sas banks to eastern parties has been 
paid off in the last two or three months. 
It is quite a temptation for a Kansas 
bank to borrow money from the east at 
5 or 6 per cent and reloan it at 8 and 10 
per cent, but as a rule I don’t think it is 
good business. It is much safer for a 
bank to confine its business to its cap- 
ital and a part of itsdeposits. We ought 
to depend upon ourown money, and not 
look so much to the east.” 
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CURRENT COMMENT. 


While the evidences of distrust in the shape 
of bank runs, withdrawal of deposits, contrac- 
tion of credits, and scattered failures, are still 
present, there is no doubt that public confidence 
is returning and that ere long, business affairs 
will have assumed their normal shape. One of 
the chief factors in the creation of a better feel- 
ing is the presidential announcement of a ses- 
sion of congress in September, to consider and 
legislate upon the currency. 


President Cleveland as reported, has an- 
nounced that he intends to call an extra session 
of congress not earlier than the Ist nor later 
than the 15th of September unless unexpected 
contingencies should necessitate an earlier meet- 
ing. 

The President is reported to have said: 

‘*While there has been no mystery nor secrecy 
in regard to my intention in this matter, I think 
itisnot amiss that our people should be in- 
formed authoritatively that the time is at hand 
when their representatives in Congress will be 
called upon to deal with a financial condition 


which is the only menace to the country’s wel- 
fare and prosperity. 

“It is well for the people to take up the sub- 
ject for themselves and arrive at their own con- 
clusions as to the merits of a financial policy 
which obliges us to purchase idle silver bullion 


with gold taken from our reserve. One does 
not need the eye of a financier to see that this 
gold thus subtracted from the Government’s 
stock is eagerly seized by other nations for the 
purpose of strengthening their credit at our ex- 
pense. 

‘It does not need the art of statesmanship to 
detect the danger that waits upon the continu- 
ance of this operation. Already the timidity of 
capital is painfully apparent, and none of us can 
fail to see that fear and apprehension in mone- 
tary circles will ultimately bring suffering to 
every humble home in our land. 

‘‘] think that between now and the meeting 
of Congress much depends upon the action of 
those engaged in financial operations and busi- 
ness enterprises. Our vast national resources 
and credit are abundantly sufficient to justify 
them in the utmost faith and confidence. If, in- 
stead of being frightened, they are conserva- 
tive, and if instead of gloomily anticipating im- 
mediate disaster they contribute their share of 
hope and steadiness, they will perform a patri- 
otic duty and at the same time protect their own 
interests. 

‘The things just now needed are coolness 
and calmness in financial circles and study and 
reflection among our people.” 


. 


The New York Chamber of Commerce has 
adopted a resolution calling for early repeal of 
the Sherman Silver Law, stating that ‘‘it is ap- 
parent to all that under the operacions of said 
law great injury is being done to the financial 
and commercial interests of our whole country, 
and that confidence will not be restored until 
said law is repealed.” The widespread belief 
that this law is at the bottom of existing distrust 
is shown by similar action of boards of trade all 
over the country, and in sections which hitherto 
were supposed to favor the increased use of 
silver. 


The Detroit savings banks recently adopted a 
wise measure to checka senselessrun, The 
following notice signed by all the savings banks 
was issued to depositors: 

“There has recently been developed in our 
city an uneasiness among savings depositors 
which has been (without cause) directed against 
some of our strongest banks. To stop the need- 
less withdrawal of deposits and the locking up 
of currency in a time of financial stringency, 
the undersigned banks respectively decide, in 
the event of unusual demands upon them, and 
to insure equal protection to all their depositors, 
to require the notice provided for in the by-laws 
of the several banks. We would, therefore, ask 
our depositors to review the situation calmly 
and accept with patience our action, which is 
taken in our mutual interest and for the benefit 
of the community at large.” 


And at the financial center of the nation the 
following resolution has been adopted for the 
issue of clearing-house certificates to enable the 
associated banks, with greater ease, to supply 
the unusual demand for money, not only local, 
but from the country at large: 

‘*Resolved, That a committee of five be ap- 
pointed by the chair, with the president, to re- 
ceive from banks, members of the association, 
bills receivable and other securities, to be ap- 
proved by said committee, who shall be author- 
ized to issue therefor, to such depositing banks, 
loan certificates bearing interest at 6 per cent. 
per annum, and such loan certificates shall got 
be in excess of 75 per cent. of tne market value 
of the securities or bills receivable so deposited, 
and such certificates shall be received and paid 
in settlement of balances at the clearing-house, 
and all the rules and regulations heretofore 
adopted in the issue of such certificates shall be 
in force in the present issue.” 
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TAXATION OF NATIONAL BANKS IN 
INGTON. 


The revenue law of 1891, of the state 
of Washington, provides: 


Sec. 21. Every individual, firm, corporation or 
association of persons, carrying on a general 
banking business in this state, whether the 
same has been organized under the banking 
laws of this state or of the United States, or 
conducted under the style of private bankers, 
shall be assessed and taxed in the county, town, 
city or village where such bank or banking as- 
sociation is located, and not elsewhere, in the 
following manner: Annually, at such times as 
provided for listing property for taxation, every 
such bank or banking association as contem- 
plated in this section, shall, by its accounting 
Officer, furnish the county or city assessor a 
Statement veritied by oath giving the amount 
of paid-up capital stock, the amount of surplus 
or reserve fund and the amount of undivided 
profits of such bank or banking association. 
The aggregate amount of capital, surplus and 
undivided profits shall be assessed and taxed as 
other like property in the state is assessed and 
taxed: provided, at the time of listing the capi- 
tal stock, the amount and description of its le- 
gally authorized investments in real estate 
shall be assessed and taxed as other real estate 
is assessed and taxed under this act, and the as- 
sessor shall deduct the amount of such 
ments in real estate from the aggregate amount 
of such capital, surplus and undivided profits, 
and the remainder then 
vided.” 


invest- 


taxed as above pro- 


And further 


“*Sec. 23. Each bank and banking association 
shall be liable to pay any taxes assessed against 
them as the agent of each of its shareholders, 
owners or owner under the provisions of this 
act and may pay the same out of their undivided 
profit account or charge the same to their ex- 
pense account, or to the accounts of such share- 
holders, owners or owner in proportion to their 
ownership,” 


The decision of the supreme court of 
Washington has been rendered under 


THE STATE OF WASH- 


these provisions, upholding the validity 
of an assessment of capital against a na- 
tional bank 7a solido, as distinguished 
from an assessment of shares against the 
stockholders individually. 

It is the settled law that the capital of 
a national bank is not taxable, but that 
under authority of congress, the shares 
in the hands of individual owners may 
be taxed as part of their personal prop- 
erty. The supreme court decisions in 

ational Bank v. Commonwealth,* 
Lionberger v. Rouse,t while recognizing 
this distinction, have held that a mode of 
assessment which requires the bank to 
pay the tax assessed upon its sharehold- 
ers, is not inconsistent with the law, nor 
objectionable. 

In these cases, the Washington court 
finds authority not only for the national 
bank being compelled to fay the tax, 


and 


but for a mode of assessment in lump 
against the bank in the first instance. 
Numerous state courts throughout the 
country have (in recent decisions from 
time to time reported in the JOURNAL) 
declared an assessment of shares 7» solido 
against a national bank not authorized 
by law, and invalid. In those states 
which allow deductions for debts, such 
a method of assessment would deny that 
privilege to the owner of shares. In 
Washington, however, there appears to 
be no provision for debt deduction, and 
the state supreme court, it is seen, puts 
a different construction upon the act of 
congress than the courts of many other 
states. 


% Wall. 353. 
+o Wall. 468. 








FARMERS’ CO-OPERATIVE BANKS. 


FARMERS’ CO-OPERATIVE 


A bill has just been signed by the 
governor of Pennsylvania to encourage 
and authorize the formation of co-opera- 
tive banking associations, where the 
profits derived from the business, after 
paying all legitimate expenses shall ac- 
crue to the depositors and borrowers of 
the association in proportion to their 
deposits and loans. Its passage was 
urged by the Patrons of Husbandry, 
otherwise known as the ‘‘Grangers.” 
Several charters will be applied for, 
under its provisions, at once. 

The act provides for the incorporation 
of co-operative banking associations, 
upon compliance with the requirements 
of section 11, article 16, state constitu- 
tion, by ten or more persons of lawful 
age, citizens of this commonwealth, 
‘*who shall have associated themselves 
together by written articles of associa- 
tion for the purpose of carrying on a 
co-operative banking business, where 
the profits derived from the business 
shall, after paying all legitimate ex- 
penses, be divided pro rata among the 
depositors and borrowers of the bank in 
proportion to their deposits or loans, to 
each class one-half of the net profits; 
and a dividend not to exceed six per 
centum per annum on original sub- 
scribed stock tnay be considered legiti- 
mate expenses.” 

The articles of association must state 
distinctly (@) the name by which the as- 
sociation shall be known; (4) the place 
in the state where its principal office is 
to be located; (c) the purpose or object 
for which it is formed; (¢) amount of 
stock capital; (e) the amount of each 
share of stock of such capital, such 
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shares not to exceed ten dollars per 
share and how such share may be paid 
for; (/) the amount of capital that will 
be actually paid in before commencing 
business, also amount of preferred stock 
to be assigned to stockholders who may 
hereafter earn stock from custom divi- 
dends; (g) whether, and if so, to what 
extent loans or deposits of money are to 
be received for use in its business; (/) 
the terms upon which persons may be- 
come members; (/) on what days in 
January regular annual meetings of the 
members are to be held; (/) such other 
matters not repugnant to the act as may 
be deemed proper and necessary; (4) 
the term of its existence not to exceed 
twenty years, and (/) the names of the 
first associates, their respective resi- 
dences and the number of shares held 
by each of them. No such association 
can commence business until the finan- 
cial standing, responsibility and charac- 
ter of the original stockholders shall 
have been approved and certified by the 
superintendent of the banking depart- 
ment of the commonwealth. 

The stock capital of any such associa- 
tion is to consist of the amounts stand- 
ing to the credit of the members on ac- 
count of the shares allotted to them, 
certificates of which shall be issued from 
time to time as shares are fully paid up 
or earned. 

Two auditors are to be elected an- 
nually in January by the stockholders, 
whose duty it will be to audit all books 
papers and vouchers of the company an- 
nually, or at any time when called upon 
in writing so to do by the president or 
any ten of the stockholders or twenty of 
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the depositors, when joined by at least 
five of the stockholders; and each of 
these audits must be rendered in writing 
giving a statement of the assets and lia- 
bilities of the company, also a detailed 
statement of the character and nature 
of all the notes and securities held by 
the association, which statement is to 
be posted conspicuously in the office. 

No profits are to be paid out to any 
stockholder until the total registered 
amount of stock shall be fully paid in 
cash, or earned from the net profits of 
the company. If the by-laws so provide, 
minors are given capacity to become 
borrowers or stockholders. 

Depositors and borrowers to whom 
dividends are due, cannot withdraw 
them but must take full paid stock in 
lieu thereof until the registered and pre- 
ferred stock of the company becomes 
fully paid; and as each share of stock 
becomes fully paid up this class of stock- 
holders may become voting members, 
each shareholder being entitled to one 
vote on each share of stock. 

The company is to be controlled by a 
board of six directors who shall serve for 
three years, two to be elected annually, 
except at the first election, where two 
directors will be elected to serve one year, 
two to serve two years and two for three 
years. The directors are to elect a presi- 
dent and secretary from their number 
and to have full control of ai! employes 
and business of the association, subject 
to the by-laws, but no employe can bea 
director. The by-laws shall provide 
rules and regulations for the loaning or 
discounting of the capital and deposits 
of the association and the nature of its 
securities, and no loan shall be made to 
any individual firm or company, either 
singly or collectively, in excess of ten 
per centum of the deposits of the asso- 
ciation at the time of making such loan. 
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Any violation of this provision will ren- 
der the person or cashier so making, 
liable upon his bond, and the directors 
sanctioning such a loan will be individ- 
ually liable, unless a protest be entered 
at the first monthly meeting subsequent 
to the making of such loan. 

The members shall be severally and 
jointly liable for all debts and deposits, 
for labor or service of any kind per- 
formed for such association, and for any 
other debts lawfully incurred under the 
provisions of this act, and each of the 
members shall be liable to twice the 
amount of his subscribed or earned stock 
capital, and no more; but no suit shall be 
brought or any execution issued against 
any member individually until a judg- 
ment be first obtained for such labor, 
or other lawful debts against the asso- 
ciation and execution thereon be re- 
turned unsatisfied in whole or in part. 
In case any member shall be compelled 
to pay any such judgment, or any part 
thereof, beyond his pro rata liability 
therefor, he shall have the right to call 
upon all the members to pay their pro 
rata share of the same, or up to their 
pro rata liability therefor, and may sue 
for the ratable amount. 

An association may take, hold, lease 
and convey such real estate as may be 
necessary for the purpose of its organi- 
zation, and is given the power to sue 
and arbitrate and have a common seal. 

Any person appointed to any position 
in the association requirmg the receipt, 
payment, management or use of money 
belonging to the association is required 
to give bond, with two or more good 


and sufficient sureties, or insurance 
bonds in such sum and form as the di- 
rectors shall require and approve; and 
the directors may also require from any 
other employes of such association 
bonds with good and sufficient sureties 
for the faithful discharge of duties. 
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*“EXCESS” CLAUSES IN 


Any association may alter or amend 
its articles of association and may alter 
or rescind any by-laws, or make any ad- 
ditional by-laws with the consent of the 
majority of its members present at a spe- 
cial meeting convened for such purpose, 
but the notice calling such meeting shall 
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Collateral notes, whereby securities 
are pledged with authorization to sell 
and apply proceeds, if not carefully 
worded, may not provide all the security 
desired or contemplated by the holder. 
This is illustrated by a case from Mary- 
land, published in this number. The 
note, given a banker, after authorizing 
sale of pledged securities, contained 
this provision for application of excess: 


“It is also agreed that if I shall come under any 
other liability, or enter into any other engagement, 
with said bank while it is the holder of this obligation, 
that the net proceeds of sale ot the above securities 
may be applied either on this note, or any other of my 
liabilities or engagements held by said bank, as its 
president or cashier may elect.” 


The court holds this provision insuffi- 
cient to authorize the bank to retain or 
apply the securities for a debt of the 
maker, as indorser of a note executed 
five months before, and due at the time 
of the execution of the collateral note, 
The clause is construed as intended to 
cover ‘‘future liabilities made after the 
execution of the note and those entered 
into at the time of its delivery,” only. 

Bankers, therefore, should examine 
the wording of their forms of collateral 
notes in this particular, to ascertain if 
their language is sufficiently broad to 
cover past, as well as future, liabilities, 
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set forth fully and clearly the proposed 
alterations, amendment, recission or ad- 
dition, and any alteration or amendment 
of the articles of association shall be ap- 
proved, filed, recorded and certified in 
the same manner as the original articles 
of association. 


IN COLLATERAL NOTES. 


The following ‘‘excess” provision, in a 
form of note in use by one of the banks 
in New York city, seems a sufficient 
one and to have the merit of brevity: 


“And itis hereby agreed and understood that if re- 
course is had to the collaterals, any excess of collat- 
erals upon this note shall be applicable to any other 
note or claim held by said bank against ——.”’ 


In all probability, the courts would 
construe this language as covering 
‘claims held by said bank” existing at 
the time of execution, as well as those 
afterwards arising. To avoid all ques- 
tion, the note might be improved by 
adding to the clause the words, ‘‘now 
due or to become due.” 

In the note used by a Boston bank, 
recently submitted to the JOURNAL, the 
applicability of the collateral to other 
and past due claims is set forth in the 
paragraph stating the purpose for which 
the securities are pledged, as follows: 


“Having deposited with said bank, as collateral se- 
curity for the payment of this or any other liability or 
liabilities of —— to said bank, due or to become due, 
or that may be hereafter contracted, the following 
property”’ etc. 


And the excess clause, authorizes ap- 
plication of residue ‘to the payment of 
any of liabilities due said bank.” 
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ELA N. MERRIAM. 


A’ Ogdensburg, St. Lawrence County, New 
York, suddenly, May 22, Ela N. Merriam 
passed from earth. 

Mr. Merriam’s position as one of the oldest 
bankers in the state, his standing in financial 
circles, the confidence reposed in his business 
sagacity and good judgment, entitles his mem- 
ory to more than a passing notice. He was 
thoroughly educated in the theory and science 
of banking. Asasound, conservative cashier 
and manager he had no superior, and his life 
and business career affords an example all may 
do well to follow and emulate. 

Ela. N. Merriam was the eldest of seven sons 
of the late Gen. Ela Merriam of Lewis county, 
one of the most prominent business men of 
Northern New York. 

At twelve years of age he entered the Lewis 
County Bank, and from that time until his 
death, remained in the business with few inter- 
ruptions of rest or change. 

In 1846 he was elected cashier of the Lewis 
County Bank, and there remained until 1852, 
when he established the Valley Bank of Boon- 
ville, New York, which he owned. 

In 1848 he married the second daughter of 
Hon. Richard Hulbert of Boonville, who, with 
one daughter, survives him. 

In 1854, he was offered the cashiership of ihe 
Oswegatchie Bank, a new institution started at 
Ogdensburg, N. Y. This position he accepted, 
and init merged his own Valley Bank. The 
Oswegatchie Bank proved a successful enter- 
prise, and he remained closely allied with its in- 
terests until 1866, when he became cashier and 
manager of the private banking firm of Averell 
& Chapman. 

In 1880, with prominent wealthy men, Mr. 
Merriam established The National Bank ot 
Ogdensburg, of which he became director and 
cashier, which position he filled at the time of 
his death. 

One year ago, Mr. Merriam celebrated his 
seventieth birthday, with a banquet to the 
officers of the bank and other friends. He was 
the recipient of many valuable testimonials of 
regard from friends all over the country, and 


especially from officers of the various banking 
departments. 

He was a man of culture and refinement. 
Although filling a high position in the world of 
finance, he was devoted to every interest that 
tended to the improvement and elevation of the 
place and people among whom he passed the 
best years of his life. 

He was a strong man—strong in his person- 
ality, strong in his convictions, an ardent re- 
publican, loyal to his party and its traditions. 

He was repeatedly offered positions of honor, 
but he preferred to devote himself to the re- 
sponsibilities of his profession; but for years he 
filled local offices, where his strict integrity and 
good judgment gave his counsels great weight 
and influence. For twelve years he was presi- 
dent of the St. Lawrence Musical Union, and 
devoted the same energy to its success and 
advancement that characterized his advocacy of 
any measure calculated to raise the standard of 
excellence in any department of life. 

In the course of his life at Ogdensburg, he 
was appointed executor of forty estates, many 
of them of great magnitude and great compli- 
cations, involving many conflicting interests. 
The fact that in every instance the entire matters 
have been fully, completely and harmoniously 
adjusted, offers convincing proof of the strict 
integrity and chivalric sense of honor that 
marked his whole life. 

In his social relations, Mr. Merriam was the 
ideal husband, father and friend, devoted to 
the happiness of those who surrounded him, 
and watching over their welfare with acare and 
devotion that never slumbered, 

Ela N. Merriam was one of nature’s own 
noblemen; his good deeds, his pure, noble life, 
will prove a more lasting monument to his 
name and memory, than any structure of brass 
and marble that could be raised by the hand of 
man, The world is better and brighter that he 
lived. 

“ He was a man, take him all in all, 
We 


We shall never look upon his like again.” 


cB. A. N. O. 


OGDENSsBURG, May 24, 1893. 
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pais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences theydisclose are likewise worthy the careful attention and study of the merchant 


the depositor, and the bank student seeking advancement. 


herein, will be furnished on application. 


Furtherinformation regarding any case published 


CHECK NOT AN ASSIGNMENT OF DEPOSIT BEFORE ACCEPTANCE. 


A DECISION SHOWING THE STATUS OF THE OHIO COURTS UPON THE RELATIONS 
EXISTING BETWEEN BANKS, THEIR CUSTOMERS AND CHECKHOLDERS. 


BANK MAY APPLY DEPOSIT UPON CUSTOMER'S INDEBTEDNESS, AND REFUSE PAYMENT OF 
CHECK FOR WANT OF FUNDS, WITHOUT BEING ANSWERABLE TO CHECKHGOLDER. 


Bank of Marysville v. Brewing Company, Supreme Court of Ohio, April 7, 1893. 


t, Money received by a bank on general deposit be- 
comes the property of the bank, and its relation to the 
depositor is that of a debtor, and not of bailee or 
trustee of the money. 

2. The check of such depositor for part of the sum 
due him is not an assignment pro tanto, without ac- 
ceptance by the bank. 

3. Where, at the time such check is drawn, or when 
itis presented, the drawer is indebted tothe bank on 
past-due paper, it may treat the cross demands existing 
between them as compensated, so far as they equal 
each other, andcredit the demands accordingly; and, 
if there is not then sufficient balance standing to the 
credit of the drawer, payment of the check may be 
refused for want of funds. 

Syllabus by the Court, 


Action on a check by the Windisch- 
Muhlauser Brewing Company against 
the Bank of Marysville. Plaintiff had 
judgment, which was affirmed at cir- 
cuit, and defendant brings error. Re- 
versed, 


Wituiams, J. The Windisch-Mul- 
hauser Brewing Company brought its 
action against the Bank of Marysville,in 
the court of common pleas of Union 
county, upon a check drawn on the 
bank by George Schlegel, October 16, 
1888, for the sum of $368.20, payable 


to the order of the plaintiff. The peti- 
tion alleges, in substance, that on the 
19th day of October, 1888, the check, 
duly indorsed, was presented at the 
bank for payment, at which time Schle- 
gel had sufficient funds on deposit in 
the bank to pay it, but payment was re- 
fused because, before the presentation 
of the check, the whole of the amount 
standing to the credit of Schlegel, on 
his deposit account, had been applied 
by the bank towards the payment of a 
note held by it, on which there was then 
due from Schlegel to the bank a greater 
sum than the amount of his deposit, 
which application, it is averred, was 
made without the plaintiff's knowledge 
or consent. The petition avers that 
Schlegel was insolvent when the check 
was presented for payment, and when it 
was drawn; and it also contains an alle- 
gation of the amount due on the check, 
for which, with interest, the plaintiff 
asks judgment. A general demurrer to 
the petition was overruled, and the de- 
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fendant answered, alleging that, at the 
time the check was drawn, Schlegel was 
indebted to the bank in the sum of 
$1,050, on a promissory note given to it 
by him, for money advanced, and other 
indebtedness contracted in the course of 
their business; and that on the 17th of 
October, 1888, before the presentation 
of the check, and without any knowledge 
of its existence, the bank credited the 
note, which was then long past due, 
with the amount then owing to Schlegel 
on his deposit account, which was $378. - 
41; and therefore when the check was 
presented, there were no funds with 
which to pay it. The answer also al- 
leges that the deposit was not made for 
any particular purpose, nor under any 
special agreement or direction, but was 
a general deposit, merely, and that the 
defendant had no means of securing or 
satisfying Schlegel’s indebtedness to it 
except by applying thereon the balance 
due on the deposit as was done. A gen- 
eral demurrer to the answer was sus- 
tained, and judgment rendered for the 
plaintiff, which was affirmed by the cir- 
cuit court. 

The bank here contends that both 
judgments should be reversed, because, 
it is claimed, the bank had a lien on 
Schlegel’s deposit as a security for his 
indebtedness, which gave it the right to 
apply the former to the payment of the 
latter, or, if it had not such a lien, it 
was entitled to set oft Schlegel’s indebt- 
edness to it against the amount due him 
on his deposit account. The position 
taken by counsel for the defendant in 
error is that Schlegel did not part with 
the ownership and control of his money 
by depositing itin bank, and his check 
constituted an assignment and appro- 
priation of that amount of the specific 
fund on which it was drawn, to the 
plaintiff, after which the bank could not, 
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without the plaintiff's consent, apply 
the fund in payment of Schlegel’s past- 
due note, or set off the one against the 
other. That view of the law appears to 
have been adopted by the courts below, 
and no other is advanced herein support 
of the judgments rendered. 


CHECK FOR PART OF DEPOSIT NOT AN AS- 
SIGNMENT PRO TANTO. 


There are cases in which it is held 
that a bank check for a part of the sum 
standing to credit of the drawer is an 
equitable assignment fro fanto; and ex- 
pressions of that purport may be found 
in opinions of judges, in cases where 
the question was not involved. Counsel 
for defendant in error relies chiefly on 
Stewart v. Smith, 17 Ohio St. 82-85, 
where it is said: ‘‘ Such a check is an 
appropriation of a specific sum in the 
hands of the drawee to the absolute use 
and control of the holder; ” and it is 
argued that, being such an appropria- 
tion, the title to the fund at once vests 
in the payee of the check, and cannot be 
defeated or affected by any subsequent 
act of the drawee. The question in that 
case was whether the drawer of the 
check was discharged by reason of delay 
in its presentation for payment; and the 
sentence above quoted from the opinion 
of the learned judge occurs in the dis- 
cussion of the difference, in its legal 
effect, of delay in presenting bills of ex- 
change and bank checks for acveptance 
and payment. In the recent case of 
Covert v. Rhodes, 48 Ohio St. 66, 27 N. 
E. Rep. 94, it was held, after full 
consideration, that such a check, before 
acceptance, does not constitute an as- 
signment, so as to vest the title to the 
fund or credit against which it was 
drawn, or any part of it, in the payee or 
holder. Some of the authorities which 
maintain that doctrine are collected in 
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that case, to which many more might be 
added. 


RELATION OF BANK TO DEPOSITOR IS THAT 
OF DEBTOR, 


The rule results from the legal rela- 
tion of the bank to its general depositors. 
The former is not a bailee or trustee, in 
any sense, of the money of the latter. 
The bank does not contract to keep on 
hand the particular money deposited, or 
pay the depositor’s checks out of it, nor 
is it expected todo so. The money of 
such depositor is commingled with the 
moneys of the bank, the amount depos- 
ited carried to the customer’s credit in 
account with the bank, and payments 
made on his checks are charged to his 
account. Unless there is some agree- 
ment to the contrary, deposits received 
by the bank become its property. They 
belong to it, and can be loaned or other- 


wise disposed of by it as any other 


money belonging to the bank. If the 
money be stolen ur destroyed, the loss 
must be borne by the bank, though it be 
free from negligence or fault. It is ac- 
countable as a cGebtor, and the relation 
between it and the general depositor is 
essentially that of debtor and creditor. 
In legal effect the deposit is a loan to 
the bank. Hence a check of such acus- 
tomer is not drawn upon a specific fund, 
but is an order drawn by a creditor on 
his debtor, requesting him to pay part 
of what is due the creditor to the payee 
or holder. It no doubt evidences an in- 
tention of the drawer to have the sum 
specified paid to the holder, but does not 
transfer the title to any fund, or part of 
it, or the bank’s liability to the drawer. 
If it effected such a transfer, upon the fail- 
ure of the bank before the check could be 
presented in the exercise of due dili- 
gence, the loss would fall on the holder, 
as between him and the drawer; and 
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whether presented or not, the former 
could pursue the deposit in the hands of 
an assignee or other representative of 
the bank. But, as the check does not 
operate as a transfer of the title to any 
fund, neither of these consequences re- 
sult. 


BANK MAY SET-OFF DEPOSITOR’S INDEBTED- 
NESS AGAINST DEPOSIT, AND REFUSE 
CHECKS, WHERE BALANCE INSUFFICIENT. 


The liability of the bank to Schlegel 
being that of a debtor only, it does not 
seem of much practical importance in 
the disposition of the case whether the 
effect of the check was to assign that 
much of his claim to the plaintiff or not. 
The case made by the pleadings is this: 
The bank owed Schlegel, on his deposit 
account, when he gave the brewing 
company his check, more than the 
amount for which itwasdrawn. At the 
same time, Schlegel owed the bank, on 
his note, a sum greater than the bank’s 
indebtedness to him. These mutual 
debts existed between the parties in the 
same relation, were both past due, and 
each was founded oncontract. Our stat- 
ute secures the right of set-off between 
parties sustaining the relation of debtor 
and creditor, between whom there are 
such demands, and those existing be- 
tween banks and their customers are not 
excepted from its operation; so that if 
Schlegel, when the check was drawn, 
had brought an action on his claim 
against the bank, the latter could have 
set off against it thedebt which Schlegel 
owed the bank. And it is clear the 
right of set-off was not defeated or im- 
paired by the check, even if it be treated 
as an assignment. The statute plainly 
protects the right of set-off, when it 
existed between the parties, notwith- 
standing the assignment by either of his 
demand. Its language is: ‘‘ When cross 
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demands have existed between persons, 
under such circumstances that if one 
had brought an action against the other 
a counterclaim or set-off could have 
been set up, neither can be deprived of 
the benefit thereof by assignment by 
the other; but the two demands must 
be deemed compensated so far as they 
equal each other.” Rev. St. $5077. By 
force of the statute the indebtedness of 
the bank to Schlegel was paid by a cor- 
responding amount of the indebtedness 
of Schlegel to the bank; and crediting 
Schlegel’s note with the amount due on 
his deposit account, as was done by the 
bank, was but giving effect to the pro- 
visions of the statute. It is said to bea 
well-settled rule of the law merchant 
that a bank has a general lien on all the 
funds of a depositor in its possession for 
any balance due on general account, or 
other indebtedness contracted in the 
course of their dealings, and may ap- 
propriate the funds to the payment 
of such indebtedness. The right to 
make such appropriation, it is held, 
grows out of the relation of the 
parties, as debtor and creditor, and 
rests upon the principle that, ‘‘as the 
depositor is indebted to the bank upon 
a demand which is due, the funds in its 
possession may properly and justly be 
applied in payment of such debt, and 
it has therefore a right to retain such 
funds until payment is actually made.” 
Falkland v. Bank, 84N. Y. 145. Though 
this right is called a ‘‘ lien,” strictly it is 
not, when applied to a general deposit, 
for a person cannot have a lien upon his 
own property, but only on that of an- 
other; and, as we have seen, the funds 
on general deposit in a bank are the 
property of the bank. Properly speak- 
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ing, the right, in such case, is that of 
set-off, arising from the existence of 
mutual demands. The practical effect, 
however, is the same. The cross de- 
mands are satisfied, so far as they are 
equal, leaving whatever balance may be 
due on either as the true amount of the 
indebtedness from the one party to the 
other. Aside, then, from any question 
as to whether the plaintiff could main- 
its action on the check without accept- 
ance of it by the bank, the petition fails 
to make a case against the defendant. 
True, the petition does not allege that 
the deposit made by Schlegel in the de- 
fendant bank was a general one, but it is 
presumed to be such unless it otherwise 
appear; and there is nothing in the pe- 
tition from which it may be inferred 
that the deposit was special, or made 
under any particular agreement or di- 
rection. It is also true the petition 
avers that when the plaintiff presented 
the check for payment the drawer had 
sufficient funds in the bank for its 
payment; but it is alleged that the bank 
held the past-due paper of Schlegel for 
an amount exceeding his deposit, and 
had applied the whole amount due him 
in payment of the paper before the pre- 
sentation of the check. Itis not impor- 
tant that the application was made 
without the plaintiff's consent. Such 
consent was not necessary to give valid- 
ity to the application, and, if it were, 
the want of it would not entitle the 
plaintiff to recover, for the right to have 
the claim set off would still exist. The 


judgments of the circuit court and court 
of common pleas are reversed, and 
cause remanded, with instructions to 
sustain the demurrer to the petition, 
and for further proceedings. 
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DEMAND COLLATERAL NOTE. 


CLAUSE AUTHORIZING APPLICATION 


OF COLLATERALS TO 


“ANY OTHER LIA- 


BILITY” NOT RETROACTIVE. 


SECURITY CANNOT BE HELD FOR PAST, BUT ONLY FOR FUTURE, LIABILITIES 
INCURRED. 


Harris v. Franklin Bank, Court of Appeals of Maryland, April 21, 1893. 


1. On borrowing money from a bank, the borrower 
deposited stock as collateral security, and gave a de- 
mand note providing that if he should come under 
any other liability, or enter into any other engage- 
ment, with said bank, the net proceeds of the sale of 
the pledged stock should be applied, either on this 
note. or any of his other liabilities. AMe/d, that only 
future liabilities were contemplated by the parties, 
and that the stock could not be held as security fora 
liability which had accrued nearly five months be- 
fore making the pledge. 

2. Where a bank refuses to surrender stock on de- 
mand and tender of the debt it was pledged to secure, 
the pledgor’s measure of damages is the value of the 
stock on the day thatthe tender and demand were 
made, less the amount tendered. 


The action was one of trover, brought 
by the assignees of Thomas J. Wilson 
against the president and directors of 
the Franklin Bank of Baltimore, to re- 
cover the value of certain securities de- 
posited by him as collateral with the de- 
fendant corporation. There was no 
dispute about the facts, and they are as 
follows: On May 14, 1890, Thomas J. 
Wilson borrowed of the bank $2,000, 
tor which he executed and delivered to 
it a demand note, depositing at the same 
time, as collateral security for its pay- 
ment, 80 shares of Bellaire, Zanesville 
& Cincinnati Railroad Company pre- 
ferred stock, and $2,000 of Oskaloosa 
water bonds. The note contained thts 
provision: 

“It is also agreed that if I shall come under any 
other liability, or enter into any other engagement, 
with said bank, while it is the holder of this obliga- 


tion, that the net proceeds of sale of the above securi- 
ties may be applied either on this note, or any other 


of my liabilities or engagements held by said bank, 
as its president or cashier may elect.” 

Wilson afterwards became insolvent, 
and made an assignment to the plaintiffs 
for the benefit of his creditors, who 
qualified as trustees. These trustees 
tendered the amount of the note, with 
interest to dateof tender, and demanded 
the note, and the securities which had 
been deposited as collateral. The bank, 
however, refused to make a surrender of 
the securities, claiming to hold them as 
collateral for a note of one Charles D. 
Gaither, dated December 30, 1889, for 
$1,451, which was indorsed by their as 
signor, Thomas J. Wilson. The judg 
ment of the court below being in favor 
of the plaintiffs, for the sum of $259.55, 
—less than the plaintiffs claimed,—both 
parties appealed. 

Briscoe, J. The first question that 
presents itself for our consideration is a 
construction of the provisions of the 
collateral note, which was raised by the 
plaintiffs’ first and the defendants’ sec- 
ond prayers. It was earnestly contended 
on the part of the bank that the effect 
of the contract of the 14th of May, 
1830, was retroactive, that it not only 
covered future, but past, liabilities. The 
court below granted the plaintiffs’ first 
prayer, which instructed the jury that 
by the true construction of the contract 
the defendant was not entitled to retain 
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possession of the securities pledged, 
after a tender of the amount of the debt 
therein mentioned, with legal interest. 
In other words, that the defendant was 
not entitled to retain the securities men- 
tioned in the declaration as a security 
for the note of Charles D. Gaither 
dated December 30, 1889, and indorsed 
by Thomas J. Wilson. And in the 
granting of this prayer, and the rejec- 
tion of the defendants’ second prayer, 
which was the converse of the plaintiffs’ 
first prayer, we think there was no error. 
The plain and obvious meaning of the 
contract, and that which was contem- 
plated by the parties at the time of its 
execution, was, to cover future liabili- 
ties made after the execution of the 
note, and those entered into at the time 
of its delivery. ‘‘Any other liability he 
should come under or enter into, or any 
other engagement that he should make,”’ 
is the language of the contract. A re- 
sponsibility assumed by him nearly five 
months before the making of this note, 
and not mentioned at the time it was 
given, nor embraced in its provisions, 
cannot be considered as coming under 
other liabilities or engagements which 
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should thereafter be entered into. Be- 
sides this, there were powerand author- 
ity given the bank to sell these securi- 
ties upon a default, but it was distinctly 
provided that this should not be done 
except on the nonperformance of prom- 
ises contained in the note itself, The 
Gaither note was payable on demand, 
dated December, 1889, and was due at 
the time of the execution of the collat- 
eral note. 

The remaining question is upon the 
correctness of the court’s rulings as to 
the measure of damages, and arises upon 
the plaintiffs’ appeal. The court re- 
jected the plaintiffs’ fourth and fifth 
prayers, and gave the following instruc- 
tion of its own: That the measure of 
damages is the value of the property 
mentioned in the declarationon Novem- 
ber 18, 1890,* less the amount tendered 
on that date, as shown by the evidence, 
with interest on the sum so ascertained, 
in their discretion. And in the correct- 
ness of this ruling we entirely concur. 
It follows, therefore, that the judgment 
must be affirmed. 


* The date of tender. 


Taxation of National Banks in Washington. 


A Ruling that a Tax on Capital, as Distinguished from a Tax on Shares, is Valid. 


The Non-Taxation of “ Credits’ and ‘“*‘ Mortgages”’ is not an Uniawful Discrimination against National Banks 


First National Bank of Aberdeen v. Chehalis County, supreme court of Washington, March 8, 1893. 


The First National Bank of Aberdeen, 
Washington, brought an action against 
the county of Chehalis,and its treasurer, 


to restrain the collection of taxes levied 
on the bank’s capital stock. Two points 
were involved: 
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1. The legality of the assessment of 
the capital, im solide, and not to the 
shareholders individually. 

2. An alleged unlawful discrimina- 
tion in taxation, in favor of other mon- 
eyed capital in the hands of individual 
citizens, and against the national banks. 

Both these points were decided against 
the bank in the superior court of Cheha- 
lis county, and upon appeal to the su- 
preme court of Washington, the judg- 
ment is affirmed. 


TAX ON CAPITAL OF NATIONAL BANK IN 


SOLIDO, IS VALID. 


The taxes for the year 1891 were as- 
sessed to the bank upon its capital 
stock of $50,000. The cashier delivered 
to the county assessor a list of its stock- 
holders, giving their residence, together 
with a statement of the amount of the 
capital stock of the bank held by each 
of its stockholders on the 1st day of 
April, 1891, but the assessor refused to 


assess the stock to the holders, and as- 
sessed the whole of it to the corporation 


in solido. The tax was levied under the 
revenue act of 1891, and the bank con- 
tended that an assessment of the capital 
stock of a national bank, made to the 
bank in solido, is forbidden by the pro- 
visions of Rev. St. U. S. § 5219. Upon 
this point, STiLEs, J., says : 

‘It seems to us that this contention 
must be resolved against the appellant 
upon the authority of Mational Bank v. 
Com., 9 Wall. 353. Section 5219, Rev. 
St. U. S., is as follows: 


“Nothing herein shall prevent all the shares in any 
association from being included in the valuation of 
the personal property of the owner or holder of such 
shares in assessing taxes imposed by authority of the 
state within whic the association is located; but the 
legislature of each state may determine and direct 
the manner and place of taxing all the shar-. of na- 
tional banking associations located within the state, 
subject only to the two restrict that the taxation 
shall not be ata greater rate is assessed upon 
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other moneyed capital in the hands of individual citi- 
zens of such state, and that the shares of any national 
banking association owned by nonresidents of any 
state shall be taxed in the city or town where the bank 
is located, and not elsewhere. Nothing herein shall 
be construed to exempt the real property of associa- 
tions from either state, county, or municipal taxes to 
the same extent, according to its value, as other real 
property is taxed.” 


This section, so far as the point in 
issue goes, is in substance the same as 
the forty-first section of the act of con- 
gress establishing national banks, (13 
Stat. 111.) In the case cited, the state 
of Kentucky, many years before national 
banks were thought of, had the follow- 
ing provisions among its laws: First. 
That on bank stock or stock in any mon- 
eyed corporation of loan or discount 
there should be paid an annual tax of 
50 cents on each share thereof equal .to 
$roo, or on each $100 of stock therein 
owned by individuals, corporations, or 
societies. Second. The cashier of a 
bank and the treasurer of any other in- 
stitution whose stock is taxed should, 
on the rst day of July in each year, pay 
into the treasury the amount of tax due. 
If such tax were not paid, the cashier 
and his sureties should be liable for 
the same and 20 per cent. upon the 
amount, and the said bank or corpora- 
tion should thereby forfeit the privileges 
of its charter. 2 Rev. St. Ky. 1860, pp. 
239, 266. Under these provisions it 
was held, in the case above cited, that 
the bank was subject to an action for 
the amount of the tax assessed upon the 
stock; the theory being that the state 
had the right to resort to the bank as a 
garnishee for the collection of its claims 
against the stockholders fortaxes which 
it might otherwise be unable to collect 
by any means within its power. That 
case is unreversed, and must be taken 
to be conclusiv : authority upon the ar- 
gument of the question before us. Bank 
v. Fisher, (Kan.) 26 Pac. Rep. 482, and 
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Miller v. Bank, (Ohio,) 21 N. E. Rep. 
860, are late cases, where, from a super- 
ficial reading of the opinions it might 
be gathered that a different holding had 
been adopted in the supreme courts of 
Kansas and Ohio, but a closer reading 
shows that in both of those states the 
statute expressly provides for the assess- 
ment of the shares of stock to the owner, 
and contains no provision regarding 
payment of the tax by the bank itself. 
Sections 21 and 23 of our revenue law 
of 1891 contain substantially the same 
provisions as the Kentucky statute 
above quoted, in so far as the assess- 
ment and collection are concerned, 
(Paul v. McGraw, 3 Wash. St. 296, 28 
Pac. Rep. 532;) and upon the first 
point, therefore, the decision must be 
against the appellant.” 


ALLEGATIONS OF UNJUST DISCRIMINATION 
INDEFINITE AND INSUFFICIENT. 

The bank further alleged that in pur- 
suance of an opinion delivered by the 
attorney general upon request of county 
assessors, a large specified amount of 
taxable moneyed capital in the county 
and throughout the state, was omitted 
from assessment, constituting an unlaw- 
ful discrimination against the complain- 
ing and other national banks in the 
state. The opinion referred to was to 
the effect that neither ‘‘ credits” (mean- 
ing debts due from one person to an- 
other, such as promissory notes or ac- 
counts) nor ‘‘ mortgages” were taxable 
under the law of March 9, 1891. 

The court considers at length the act 
of congress which prohibits state legis- 


LAW JOURNAL. 


latures from taxing national bank stock 
at a greater rate than assessed upon 
other ‘‘moneyed capital” in the hands 
of individual citizens; and reviewing 
the .latest decisions, declares that all 
moneyed capital does not come within 
the meaning of the act, but that the pur- 
pose of congress, as defined by the su- 
preme court of the United States, was 
merely that the moneyed capital invest- 
ed in national banks should not be 
placed at a disadvantage as compared 
with moneyed capital in the hands of in- 
dividual citizens of the state, and which 
is used for practically an identical pur- 
pose with that invested in the shares of 
national banks. 

Its decision upon the bank’s charge of 
discrimination is thus expressed: 

‘*The allegations of this complaint no- 
where show that any moneyed capital of 
the character defined by the federal su- 
preme court was omitted or intended to 
be omitted by the assessors; or, if the 
intention of the complaint be to cover 
any such existing cases, the allegations 
are sO general and indefinite that they 
could not be made the basis of individ- 
ual action. In order to make out a 
case for the interference of the courts it 
must appear that, either by reason of 
the law or through the action of the as- 
sessors, some considerable moneyed 
capital, which is employed by individ- 
uals in the business of making profit 
by the use of their moneyed capital as 
money, is permitted to escape taxation. 
The nontaxation of what are termed 
‘credits’ in the opinion of the attorney 
general alluded to would not suffice.” 








ABSTRACTS OF CASES. 


Mortgage Collateral of Bank. 
Validity Attacked by Reason of Mortgagor’s Imbe- 
cility. 

An Unusual Case. 


Brothers v. Bank of Kaukauna, Supreme Court of 
Wisconsin, March 21, 1893. 


Action by the representatives of Geo. 
W. Kelso, deceased, against his son 
George F. Kelso and the Bank of Kav- 
kauna, to cancel a note and mortgage 
executed by Kelso to his son, and by 
the latter transferred to the bank as 
collateral security; on the ground that 
the mortgagor was an imbecile, and 
that the bank was chargeable with no- 
tice of his incompetency to execute the 
instruments. 

1. There was evidence that six years 
prior to executing such instruments the 
mortgagor had a stroke of paralysis,and 
an attack every year thereafter; that he 
gradually failed, and four years after- 
wards was very much affected, forgot 
everything, and acted like a child; that 
three months before signing the note 
and mortgage he had his severest attack 
and became helpless in body and mind, 
so that he knew nothing; that he could 
not talk, and had to be cared for as a 
child in every way; that he imagined 
himself two men, and wanted to bury 
one, ordered a grave dug, and his son 
sent for to attend the funeral; and that 
he did not know his own name, or that 
of his sons, He/d, that the maker was 
incompetent to make the note and mort- 
gage. 

"2. The maker’s son, the mortgagee, 
transferred the mortgage and the note, 
which was for $6,000, to defendant 
bank, before maturity. When they were 
executed, the son and the bank’s cashier 
went with them, already drawn, to the 
mortgagor’s residence. The son put 
the pen in his father’s hand, when he 
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signed his name. His wife also signed 
it, and at the request of the cashier an- 
other son signed it as a witness. No 
paper was read, but the cashier testified 
that he stated their substance, and told 
the maker that he had come to have him 
acknowledge a mortgage,and asked him 
if he understood the transaction, and he 
said ‘‘ Yes,” or indicated that he did, 
and both he and his wife said it was 
their free will. He/d, that though the 
cashier denied that he was aware of the 
maker’s condition, he had knowledge of 
sufficient facts to put him on inquiry, 
and if he did not know such condition it 
was his own fault. 

3. At the time the mortgage was exe- 
cuted, the mortgagee was in financial 
straits, and largely indebted to the 
bank. The note and mortgage were 
immediately deposited in the bank, and 
within two weeks it advanced $1,500 to 
the son thereon, and other sums, from 
time to time, at short intervals, aggre- 
gating $3,800, within sixty days. He/d, 
that the bank was chargeable with no- 
tice of all the facts known to the cashier, 
especially as it appeared that he was the 
real and constant controller of its af- 
fairs. 

4. After the action was commenced 
by the guardian of the mortgagor, he 
died, and his administrator, widow, and 
the son who witnessed the signature, 
were substituted as plaintiffs. During 
the year in which the mortgage was 
given, the bank paid several small checks 
thereon, signed by the deceased, one of 
which was drawn after the mortgage 
was signed; and such son, before his 
father’s death, made a payment of $68.67 
for his father’s guardian on the indebt- 
edness to the bank for which it held the 
mortgage as collateral. He/d, that none 
of the plaintiffs were estopped from 
claiming the invalidity of the mortgage. 
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Ghattel Mortgage Upon Crowing Corn. 


When will Mortgage Cease to be Notice to Purchaser? 


Fines v. Colin, Supreme Court of Nebraska, April 11, 
1893. 


Country banks in Nebraska who loan 
money upon growing corn, and take 
chattel mortgages as security, will note 
the following decision: 

1. A mortgage upon growing corn is 
not constructive notice to a dealer in 
grain who in good faith, in open market, 
purchases such corn from the mortgagor 
after the same has been husked by the 
latter, and placed in a pile or crib; but 
the rule does not prevail where the per- 
son who assisted in husking the corn 
afterwards becomes the purchaser, while 
it is yet in the same pile or crib, and re- 
ceives it there, having at the time actual 
knowledge that it is the same corn he 
helped harvest. In such case the pur- 
chaser will take the corn subject to the 
lien of the mortgage. 

2. Where corn in a single pile or crib, 
owned by two tenants in common, is in 
the exclusive possession of one of such 
owners, but both being equally entitled 
to the possession thereof, the other joint 
owner, if his cotenant refuses a division 
when properly demanded, may recover 
his portion of the grain by an action of 
replevin. 


Diligence in Collecting Check. 
Rosenthal v. Ehrlicher, et. al., Supreme Court of 
Pennsylvania, May 1, 1893. 

The check sued on was drawn by Er- 
licher Bros., in Philadelphia, on the 
Spring Garden Bank. Rosenthal, the 
plaintiff, in whose favor it was drawn, 
lived in the city of New York. The 
check was drawn and delivered to the 
agent of the plaintiff at the defendant’s 
place of business in Philadelphia on the 
5th day of May, 1891. He returned to 
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New York on the afternoon of that day 
arriving after the close of banking hours, 
and delivered the check to his principal. 
On the 6th it was placed in a bank for 
collection. The bank sent it forward to 
its Philadelphia correspondent for col- 
lection on the 7th. It was received and 
presented about noon of the 8th, but the 
bank had already closed its doors, and 
the check was not paid. The defendant 
objected that due diligence was not used 
in its collection. 

The court holds that, the facts being 
uncontroverted, this is a question of 
law, andit decides: ‘‘ These dates, about 
which there seems to be no question, 
show the exercise of due diligence in the 
use, transmission and presentment of 
the check.”’ 


Suretyship in Arkansas. 


Statutory Remedy for Indemnity Does Not Extend 
Indorsers. 


Rice v. Dorrian, Supreme Court of Arkansas, April 
22, 1893. 


The following decision will attract the 
attention of those liable as indorsers 
upon promissory notes in Arkansas; 
among others, banks who re-discount 
commercial paper; showing the lack of 
remedy over for indemnity against prin- 
cipals, before maturity, given to sureties 
in certain cases under the Arkansas 
statute. * 


An indorser of a note is not a surety, 
within Mansf. Dig. §§ 6396, 6397, au- 
thorizing a surety to maintain an action 


*See in the last JOURNAL at page 444, Citizens Bank 
v. Kendrick, supreme court of Tennessee, a somewhat 
analogous point involved, wherein, however, remedy 
is given the indorser, viz.: A rediscounting bank, in- 
dorser, is declared entitled to hold a maker’s deposit 
as indemnity, for its liability upon promissory notes, 
where the principal debtor had assigned, although the 
notes had not yet matured or been paid by the indor- 
sing bank. 
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against his principal to obtain indemnity 
against the liability for which he is 
bound, before it is due, whenever any 
grounds for attachment exist, and in 
such actions to obtain orders of attach- 
ment. 


Certificate of Deposit. 


Payment by Bank to Payee Cannot be Compelled, 
Where Certificate not Lost, but held Adversely, 
even though Indemnity be Tendered. 


Read v. Marine Bank of Buffalo, N. Y. Court of Ap- 
peals, January 17, 1893. 


In an action by the payee of a certifi- 
cate of deposit against the issuing bank 
the following points were decided: 

1. The payee of a certificate of de- 
posit who has not the possession, and 
who confesses his inability to surrender 
it on payment, cannot recover against 
the bank, when it appears by his own 
showing that the paper is not lost, but 
is in the hands of another, though wrong- 
fully, who produces it on the trial, but 
refuses to surrender it, and claims title 
to it in hostility to the payee. 

2. The death of the holder of the cer- 
tificate, and a contest over her will, give 
the payee no right to sue the bank, as the 
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can still proceed against the temporary 
administrator to recover the certificate; 
and, even if the payee’s right to prose- 
cute such an action is in abeyance 
during the contest of the will, the in- 
convenience must be borne by the payee, 
who alone is responsible for the safe- 
keeping of his certificate. 

3. Code Civil Proc. § 1917, which au- 
thorizes a recovery on lost negotiable 
paper if indemnity is given, does not 
apply to a case where the paper is not 
lost, but in possession of a third person, 
claiming it in hostility to the payee’s title. 

4. A decision by the court of appeals 
in favor of the payee, in a former action 
against another bank, on another certi- 
ficate of deposit taken from his posses- 
sion under similar circumstances by the 
same person who claims title to the cer- 
tificates in suit, is not conclusive of the 
present case, when it appears from the 
record in such former action that the 
evidence failed to show that the holder 
then claimed title in hostility to plaintiff, 
but, on the contrary, that she had rec- 
ognized the payee’s title by promising 
to return the certificate, which was act- 
ually in the payee’s possession at the 
trial. (17 N. Y. Supp. 326, reversed.) 





THE BANKING LAW JOURNAL. 


BANK DEPARTMENTS AND REPORTS. 


MICHIGAN’S BANK REPORT. 


STATE BANKING DEPARTMENT, Office or ComMISSIONER, LANSING, June 5, 1893. 


No. of Banks, 149. No. of Trust companies, 3. 


ABSTRACT OF REPORTS made to the Commissioner of Banking, showing the condition of 
State Banks in Michigan, at the close of business on Thursday, the 4th day of May, 1893. 


RESOURCES, 


Banking house, furniture and fixtures 
Other real estate 

Current expenses and taxes paid 
Interest and premiums paid 
Exchanges for clearing house 

Checks and cash items 

Nickels and pennies 

Gold coin 


Capital stock paid in 

Surplus fund 

Undivided profits 

Dividends unpaid 

Individual deposits subject to check 
Certificates of deposit 

Savings deposits 

Certified checks 

Cashier’s checks outstanding 

Due to banks and bankers 


Notes and bills rediscounted 
Bills payable 


RN cde he a. ccs oe aie Acca are chicas Sei atia eden 


The above is the showing of the 
Michigan state banks at the close of 
business on May 4, 1893. Every na- 
tional bank in the country, it willbe re- 


$41,058,257 97 
27,176,048 86 
$68,234,306 83 
231,835 44 
8,297,217 OF 
522,580 94 
1,419,887 66 
483,077 24 
283,072 08 
229,576 71 
409,891 05 
251,485 45 
21,463 34 
1,292,646 04 
306,158 55 
2,293,386 00 
———— 4,575,030 43 


$ 84,276,584 34 


$11,465,780 47 
2,211,491 31 
2,474,697 95 


$ 
15,885,967 69 
10,773,849 04 
38,762,180 61 
39,949 69 
: 71,110 90 
1,893,682 29 
——————— 67,431,251 94 
452,362 67 
241,000 00 


ch aap ab da apices ta ia aos gia ial le oe... B 84,276 584 34 
ZT. C. SHERWOOD, Commissioner. 


membered, reported their condition as 
of this same date, to the comptroller of 
the currency. We notice that, in pro- 
portion to loans, the Michigan banks 
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have very few re-discounts and a portion 
of these, doubtless, are with city banks 
in the same state. . 

The gold coin in these banks is re- 
ported at $1,292,646.04. This, of course, 
does not represent any special deposits 
of gold coin or bullion. If banks, na- 
tional and state, as well as safe-deposit 
and trust companies, were compelled to 
submit to investigation, or to report,the 
amount of gold lodged in trust or safe- 
keeping, it would be a great aid to the 
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. Statistician, 


DEPARTMENT. 485 
in estimating the actual 
amount of gold in the country, and 
comparing that devoted to trade and in- 
dustry—in general circulation—to that 
hoarded or stowed away as an unpro- 
ductive commodity. But doubtless a 


requirement of this nature would border 
too close upon the inquisitorial for pub- 
lic sanction or general approval. 

The same error is noted as recently 
pointed outin other bank reports, in 
the use of the word ‘‘ pennies” to rep- 
resent ‘‘ cents.” 


DEPARTMENT. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 
ions upon, matters of law involved in various branches of accountancy. Cases bearing upon the management 
and distribution ot trust estates and property are published under this head. These are of importance to 
trust companies, bankers, and all others charged with the management of trust pocpeeee; well as to ac- 


countants employed to investigate trusts, make reports, and assist in the rendering o! 


THE CORRECT FORM OF BANK REPORTS. 


Present Form Adequate. 


Henry H, McDovuGALt, ) 

EXPERT ACCOUNTANT AND BANK EXAMINER, } 

228 FirTH STREET, LOUISVILLE, Ky. ) 
Editor Banking Law Journai: 

Permit me, uninvited, to enter into the dis- 
cussion of the matter of correct form to be used 
by banks in making their reports. 

Whether these reports be intended for the 
officers and stockholders of the bank, or would- 
be depositors or purchasers of its stock, or 
whether prepared in compliance with state or 
government statutes, they should, and must of 
necessity, be identical; a presentment of the 
condition of the bank being the DEsIDERATUM. 

This is shown, or attempted to be shown, in 
the usual form adopted by banks, that being a 
statement of assets and liabilities—in some 
cases, items of expense being not eliminated 
from those statements, which is manifestly im- 
proper. 

This statement, however, presents the condi- 
tion of the bank in its most favorable aspect, 
both as to liability and asset, minimum and 
maximum amounts being used, respectively. 


accounts. 


Let us look at this matter from the view 
point of the public, and ascertain how much or 
how little satisfaction we may gain from a care- 
ful consideration of a bank’s report: Here isa 
statement from a bank purporting to represent 
its true condition as of a certain date, showing 
its assets and liabilities, duly classified, and 
from which all matters of expense, and all other 
items, not strictly asset or liability, have been 
eliminated. 

In our lack of information we must, of ne- 
cessity, take for granted that the liabilities are 
truthfully shown—so their amount is fixed. 
Referring then to the list of assets, consisting 
ot ‘bills discounted,” **stocks and bonds,” “due 
from banks,” ‘‘real estate,” ‘‘cash,” etc., we are 
brought to a standstill. For, without further 
information, we cannot know what proportion 
of the ‘‘bills” are good and what not good, and 
therefore cannot determine their actual worth. 
As to “‘stocks and bonds,” does this account 
represent COST or VALUE, and can that value be 
realized? Among the long list of banks that 
money is due from, are there not some who 
can’t pay, some who won’t pay, some who may 
or may not pay, or some who may pay in part 
only? Is the ‘‘ real estate’ considered at its 





486 THE BANKING 
present disposable value? _Is the ‘‘cash” com- 
posed of ACTUAL MONEY, or are there any items 
not yet charged, which meantime are ‘‘COUNTED 
AS CASH,” and which, when charged, will reduce 
amount of ‘‘surplus” or ‘‘undivided profits” ? 
These are questions which, naturally, the pub- 
lic asks, and which it cannot answer, and to 
which the statements do not reply. 

Does it therefore follow that the ForRM of 
statement used is not correct, and that it 
should be changed, and so improved? I donot 
think so. The present form, presenting actual 
assets, actual liabilities, and consequently 
amount of surplus or deficit, is entirely ade- 
quate, as showing all that can be shown with- 
out too great detail. It is simple, and any en- 
largement of it would tend only to complication. 
It is not desired to show results separately as 
between the bank and its general creditors, or 
between the bank and its stockholders; for, 
knowing one of these, the other is easily deter- 
minable. 

The form then being deemed sufficient, the 
questions of the public are still unanswered, 
and who shall reply to them? Manifestly, 
there is only one who by his habit and training, 
can fully answer the public, and he is THE 
ACCOUNTANT, who, taking up the various ac- 
counts of the bank, and studying them, is thus 
enabled to state that the statement of the bank 
as presented is correct; or, if incorrect, to point 
out the inaccuracies. This, it appears to me, is 
the true solution of the matter; and through the 
accountant alone can the public or others inter- 
ested be fully informed and given a statement 
made without bias and showing THE ACTUAL 
CONDITION of the bank, both as to asset and lia- 
bility. This may not be in direct answer to the 
question submitted, but the actual form is im- 
material so that the statement embrace the 
facts here suggested. 


Respectfully, 
Henry H. McDovGA.t. 
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RESOLUTIONS BY THE AMERICAN AS- 
SOCIATION OF PUBLIC ACCOUNTANTS. 


Form of Balance Sheet for Individuals—Method of 
Stating Assets and Liabilities—Form of Trad- 
ing and Profit and Loss Accounts. 


At its regular meeting held at 122 West 23d 
Street, May 9, 1893, a resolution was adopted 
by the American Association of Public Account- 
ants that a form of preparation of balance 
sheets for individuals, charging the liabilities, 
and crediting the assets, should be recom- 
mended by the association, except in cases 
otherwise directed by law, and the form as laid 
down by the rules of the court of common pleas, 
be accepted as the best method to state the con- 
dition of a bankrupt’saffairs when administered 
by a trustee. 

It was further resolved ‘‘That the method of 
stating should be in the order of quickest reali- 
zation, viz.: 

Assets, 
Cash, 
Bills Receivable, 
Book Accounts, 
Stock in Trade, 
Fixtures and Fittings, 
Machinery and Plant, 
Rolling Stock, 
Real Estate and Buildings, 
Leases, &c., &c., 
Liabilities, 
Direct Liabilities. viz.: 
Bills Payable, 
Open Accounts, 
Loans, &c., &c., 
making total of same, and balance with the sur- 
plus or capital properly apportioned to the part- 
ners or stockholders as may be.” 

Also resolved, ‘‘That the president appoint a 
committee of five to prepare the subject of form 
of TRADING AND PROFIT AND LOSS ACCOUNTs, and 
present the same for discussion at the next 
meeting of the association.” 
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FORM OF BANK OR OTHER CORPORATION 


STATEMENT. 


(Recommended by Frank Blacklock, Expert Accountant, Baltimore, Md.) 


Form in Use. 


RESOURCES. 


Loans and discounts 

Overdrafts secured and unsecured 

U. S. bonds to secure circulation 

Stocks, securities, etc 

Due from approved reserve agents... 

Due from other national banks 

Due from State banks and bankers 

Ranking-house, furniture and fixtures.... 

Current expenses and taxes paid 

Checks and other cash items.......... poses 

Exchanges for clearing-house . 

OO 5 

Fractional paper currency, nickels and 
Psacesccacecsnnsce Sagnben Keedetéssasens 632 

ESSE sennectennnses 226,384 

Legal tender notes. 100,000 

be certificates of deposit for legal ten- 

ers.. 

Redemption fund with U.S: Treasurer, (5 

per cent. of circulation)..........ceceeee++ 


$2,465,424 27 

34 72 

50,000 OO 
148,500 
27,856 
149.648 
90,807 
215,000 
10,749 
2,108 
80,290 

26,240 © 


10,000 


2,250 


$3,606,027 


LIABILITIES. 


Capital stock paid in 

Surplus fund 

Undivided Profits. 

National bank notes outstanding 
State bank notes outstanding 
Dividends unpaid 

Individual deposits subject to check 
Demand certificates of 
Certified checks. 


$1,210,700 00 
400,000 0O 
203,095 63 

431370 00 
2,288 00 
3,827 09 

1,454,483 32 
Be iadxcieccences 757 80 
11,714 67 

120,378 86 

105,412 59 


[Attestation. ] 


Improved Form. 


RESOURCES. 


Loans and discounts .......csecseccseeerees $ 2,455,424 27 
Overdrafts 34 72 
U. S bonds to secure circulation 50,000 00 
Stocks, securities, etc 148,600 00 
Due from approved reserve agents... 27,856 79 
Due from other national banks.. 149,648 30 
Due from state banks and bankers..... eee 90,807 78 
Banking house, furniture and fixtures.. 215,000 00 
Checks and other cash items...... sccces oe 2,108 70 
Exchanges for clearing-house 80,290 98 
Bills of other banks. 26,240 00 
Fractional currency, & 632 52 
Specie 226,384 00 
on al tender notes. 100,000 00 
. Certificates = Depos 
“ae &e. 
Redemption fund... 


10,000 00 
2,250 00 


Total resources....... + $ 3,595,278 06 


LIABILITIES. 


National bank notes outstanding 
State bank notes outstanding 

Dividends unpaid... ° 3,827 09 
Individual deposits, &C..........ceeeeeeees 1,454,483 32 
Demand certificates of deposit 757 80 
Certified checks soasee 11,714 67 
Due to other national banks.. 120,378 86 
Due to state banks and bankers. 105,412 59 
Bills payable 50,000 00 
Surplus for depositors and creditors 1,803,045 73 


$ 3,595,278 06 
« $ 1,210,700 00 


435370 OO 
2,288 oo 


Cepital stock paid in 
Surplus fund 
Undivided protits - + $ 203,005 63 
Less current expenses and 

taxes paid.. 109749 90 192,345 73 


Core eeeeeeeee seen 


Total surplus as above............. e-+ $ 1,803,045 73 
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INQUIRIES AND CORRESPONDENCE. 





puis department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Payment of Checks on Half-Holidays. 


A Critical Analysis of the New Jersey Law. 


THE TRADESMENS’ BANK, 
VINELAND, N. J., June 1, 1893. 


Editor Banking Law Journal: 


DEAR S1R:—I have been informed of the fol- 
lowing,and would respectfully ask your opinion, 
if you think the bank paying the check is, or 
can be held liable:— 

A gave B his check for $600 at 12.30 p. m. on 
Saturday. B immediately goes to bank and has 
it cashed. On Monday morning A is at the 
bank the moment the doors are opened and 
orders payment stopped. When told it was 
paid, he claimed that from 12 m, Saturday to 
Monday a. m. they had no authority under the 
Saturday half-holiday law of New Jersey to pay 
checks. 

The above I am told occurred at a town in 
this state, and now for their protection it is 
said the banks are closed on Saturday af- 
ternoons. If A is right in his claim, are we not 
just as liable to get into trouble by accepting 
checks on deposit as in cashing them? 

Yours truly, 
Gro, Davipson, Cash. 


By Act approved March 9g, 1891, the 
New Jersey legislature enacted that cer- 
tain days, and Saturday from 12 to 
midnight 


“ Shall, tor all purposes whatever as regards the 
presenting for payment or acceptance, and of the pro- 
testing and giving notice of the dishonor of bills of 
exchange, bank checks, and promissory notes, made 
after the passage of this act, be treated and considered 
as the first day of the week, commonly called Sunday, 
and as public holidays or half-holidays; and all such 
bills, checks and notes otherwise presentable for ac- 
ceptance or payment on any of the said days shall be 
deemed to be payable and be presented for acceptance 
or payment on the secular or business day next suc- 
ceeding such holiday; but in case of a half-holiday 


shall be presentable for acceptance or payment at or 
before 12 o’clock noon of that day.” 


with the following proviso (condensed 
in our own language) : 


1. For the purpose of protesting, or holding liable, 
any party toa bill, check or note, not paid before 12 
noon on any Saturday, demand and notice may be 
made or given on the next business day. 

2. Collecting agents, receiving bills, checks or notes 
due and presentable on any Saturday, relieved from 
charge of neglect if not presented or collected on such 
day. 

3. Saturdays, before 12, deemed secular or business 
days. 


The act also contains provision as to 
holidays, in public offices, and also the 
following section which we quote entire: 


“ And be it enacted that the provisions of this act 
shall not be construed as interfering with any person 
or corporation transacting business in this state, either 
private or public, but every such person or corpora- 
tion shall be permitted to conduct business on any 
holiday or half-holiday herein designated, in the same 
manner as if this law had not been passed.” 


By act approved March 17, 1891, eight 
days later, the legislature further pro- 
vided: 


“That all bills of exchange, drafts and promissory 
notes, made atter the passage of this act, which would 
otherwise be payable on any Saturday, shall be 
deemed to be and shall be payable on the next succeed- 
ing secular or business day.” 


In the light of these statutes, we are 
to consider the questions submitted. 
A country bank in New Jersey con- 
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cludes that it will keep open Saturday 
afternoon and transact business. True, 
the statute makes Saturday afternoon 
the equivalent of Sunday, and it is un- 
lawful in New Jersey to do business on 
that day, and a bargain made on Sunday 
is void.* But the bank is removed from 
any such construction by the clause in 
the first act, quoted above, construing 
tne act as not to interfere with the trans- 
action of business on a holiday by a 
person or corporation. The bank, there- 
fore,may lawfully do business on Satur- 
day afternoon, if it choose, receive de- 
posits, make discounts and the like. 

But a check is presented to the cashier 
for payment after 12 o’clock (or acheck 
on the same bank offered for deposit by 
another customer, the credit being 
equivalent to payment over counter) and 
payment is asked. Shall payment be 
made or refused before Monday? 

The cashier is fully cognizant of the 
rule of law that a check is due and pay- 
able when demanded, and also remem- 
bers the rule, probably most frequently 
applied in case of post-dated checks, 
that payment before the date or time for 
payment arrives, is at the risk of the 
bank.t+ 

The pertinent question for the cash- 
ier, then, is this: Is there anything in 
the holiday law which postpones the 
due date of this check, not presented 
until after 12 o’clock, to Monday, so 
that payment now made will be at the 
risk of the drawer’s countermand betore 
actual time of payment arrives? 

The cashier first examines the latest 
enactment—that of March 17, 1891— 
providing that all bills, drafts and notes 
‘* otherwise payable on any Saturday, shall 
be deemed to be and shall be payable on the 


*Ryno v. Darby, 5 C. E. Green, 231; Reeves v. Butcher 
Vroom, 224. 
+Salter v. Burt, 20 Wend. 20s. 


next succeeding secular or business day,”’ and 
repealing inconsistent acts. If this law 
applies to checks, then the presented 
check is not payable until Monday, and 
payment on Saturday afternoon is at 
the bank’s risk. The check, by demand, 
becomes payable on Saturday, and then, 
by operation of this law, is carried in 
time of payment to Monday. But a 
little reflection convinces the cashier 
that this later law cannot be construed 
to apply to checks. It will be noticed 
that, unlike the first holiday act, it 
omits to specifically enumerate checks; 
but, with stronger force, is the consid- 
eration that if this law applies to checks, 
it would postpone payment ofall checks 
presented on Saturday, morning as well 
as atternoon, to Monday. The mer- 
chant or manufacturer, drawing his 
check at 10 a. m. Saturday for pay-roll 
purposes, would not be entitled to pay- 
ment, but would be merely drawing an 
order, payable Monday. The only con- 
clusion, therefore, consistent with com- 
mon sense, to be derived from the 
language of the later act, is that it post- 
pones the maturity of commercial paper 
generally, payable on Saturday, to 
Monday, but is not intended to affect 
the payment of checks, 

The cashier, then, must look for guid- 
ance to the first enactment of March 9, 
1891, to determine whether he may safe- 
ly pay the check presented on Saturday 
afternoon, 

That act makes the enumerated holi- 
days, and Saturday afternoons ‘for all 
purposes whatever as regards the pre- 
senting for payment,” etc. of bills, 
checks and notes ‘‘ public holidays 
or half-holidays, and all such bills, 
checks and notes otherwise presentable 
for acceptance or payment on any of the 
said days, shall be deemed to be payable 
and be presentable for acceptance or 
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payment on the secular or business day 
next succeeding such holiday; but in 
the case of a half-holiday shall be pre- 
sentable for acceptance or payment at or 
before 12 o'clock noon of that day.” 

A check presented before twelve, is 
then payable, under the clause providing 
for payment on a half-holiday. But how 
about a check presented after twelve, 
either drawn before or after that hour, 
for the cashier cannot generally deter- 
mine the hour of the day at which the 
execution is made. Let us quote this 
clause: 


“Allsuch * * checks * * otherwise presented 
for acceptance or payment on any of the said days 
shall be deemed to be payable * * on the business 
day next succeeding.” 


If we construe the words said days to 
mean half, as well as whole, holidays, 
we would have the following process of 
reasoning and conclusion: 

Although it is made lawful for a bank 
to do business on a half-holiday, and 
for checks to be then drawn and deliv- 
ered, nevertheless the time of payment 
of a check, presented on the half-holiday 
is postponed by the law to Monday. 
Whether the check be drawn on Satur- 
day morning, or not until afternoon, it 
has not become payable, by presentment, 
until the holiday has set in, and it must 
be regarded as ‘‘ presentable for pay- 
ment” on the half-holiday. The law 
makes ali checks which are presentable 
for payment, and payable on holidays 
or half-holidays (‘‘ said days”) payable 
on the business day next succeeding. 
Hence payment on the _ half-holiday 
would be premature and at the bank’s 
risk. 

But can the words ‘‘said days” refer 
to half-holidays in view of the fact that 
the concluding portion of the clause pro- 
vides—‘‘ but in case of a half-holiday, 
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shall be presentable for acceptance or 
payment at or before 12 o’clock noon of 
thatday;” and if said words do not 
postpone payment of checks which be- 
come payable, by presentment, on a 
half-holiday Saturday, to the following 
business day, are not such checks pay- 
able, when presented, on Saturday after- 
noon, under the clause construing the 
act as not to interfere with business op- 
erations on holidays? 

There would seem fair ground for 
this construction as to checks presented 
on Saturday afternoon. The original 
act postponed the payment of all paper 
otherwise presentable on holidays, to 
the following business day, except in 
case of half-holidays, when they shall be 
presentable Saturday forenoon. The 
supplementary act changes this present- 
ability of bills, drafts and notes from 
Saturday forenoon to Monday, but is 
silent as to checks, which, presentable 
Saturday forenoon, are payable then. 
But checks presentable Saturday after- 
noon—and surely they may be so pre- 
sented in case the bank is open, for 
business is then allowed’ to be done— 
are not postponed to Monday by a fair 
construction of the supplemental act, 
and are not postponed at all, by the 
original act, unless the clause postpon- 
ing paper otherwise presentable on said 
days, can be construed as including Sat- 
urday half day, which is more than 
doubtful, in view of the special provision 
in the same act for paymentin the fore- 
noon, of Saturday paper. If neither the 
original or supplemental acts cover the 
case, Or postpone payment, of checks 
presented Saturday afternoon, then the 
conclusion follows that payment after 
twelve, Saturday, is rightful and not 
premature. 

The incompleteness and lack of pre- 
cision which characterizes the legislation 
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in this particular, makes it impossible to 
reach a satisfactory conclusion, either 
one way or the other. In such a state 
of the law, the safest way is the best; 
the bank has the undoubted right to 
close on Saturday afternoon, and this 
would preclude all questions of this na- 
ture. 


Collecting Bank’s Liability on Failure 
of Correspondent. 


The Nebraska Rule on the Subject. 
ANTELOPE CouNTY BANK, 
OAKDALE, Neb., May 31, 1893. 
Editor Banking Law Fournal. 


In the following case, who sustains the loss: 
A receives from a customer a sight draft on a 
distant point for collection, which he transmits 
to B for collection. B collects and remits by 
his draft on New York. A on receipt of draft 
credits his customer and sends the draft to his 
correspondent forcredit, Meanwhile collecting 
bank fails and his draft on New York is re- 
turned protested, 

Very truly yours, 
R. McApam, Cashier. 


Under the law in Nebraska, as stated 
in the late case of First Nat. Bank of 
Pawnee City v. Sprague,* a bank who re- 
ceives for collection, an item payable at 
a distant point, without express com- 
pensation other than the customary ex- 
change, and transmits the paper to a 
reputable and suitable correspondent at 
the place of payment, with proper in- 
structions for the collection and remit- 
tance of the proceeds, will not be liable 
for the correspondent’s default. 

Under this doctrine, if B had failed to 
remit, or if B’s draft in remittance had 
not been credited by A to its customer 
upon receipt and before collection, the 
customer and not A would sustain the 
loss. 





*s5: N. W. Rep. 846; year 1892. 
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Will the fact of credit to+*customer 
upon receipt of B’s draft and before its 
collection, be equivalent to purchase by 
A bank, and assumption of all risk of 
its collection; or will it be a conditional 
or mistaken credit, subject to be charged 
back when the draft is returned pro- 
tested? Underthe course of business 
in such cases, the bank would be entitled 
to charge back the draft.+ 


Liability on Note. 
CITIZENS BANK, CAMBRIDGE, Iowa, i 
June 7, 1893. j 
Editor Banking Law Journai: 


A buys goods of storekeeper Band gives his 
note for same. A lives at home with his mother 
on farm. A part of these goods are such as 
were necessary for household, and a part wear- 
ing apparel for A. Storekeeper B sells note to 
bank without recourse. Can bank hold A’s 
mother on note? Would it have madeany differ- 
ence in holding A’s mother if storekeeper had 
guaranteed note? 

Yours, H, N. SI_uiman, Cash. 


If A’s mother did not sign the note 
she is not liable upon it in any event. 


Certification of Check by Telephone. 


New York, May 28, 1893. 
Editor Banking Law Journal: 

DEAR Sirk.—A bank in a neighboring city tel- 
ephones that it holds a check drawn on us by 
one of our customers, and is requested by its 
depositor to ask us to certify the check, or lay 
aside funds and regard it as paid, stating the 
check will reach us the following day. Our 
customer's account is good for the amount. 
Your opinion will be valued as to the correct 
course to be pursued in stich a case. 

TELLER, 


The bank should neither certify nor 
set apart funds as a payment of the 





+Second Nat. Bank v. Cummings, supreme court o 
Tennessee, Feb. 1891; 18 S. W. 115. 
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check before actual presentment. The 
only legal obligation a bank is under 
with reference to checks is to pay them 
on presentment; it is not even legally 
obliged to certify. A check held at the 
far end of a telephone, upon which pay- 
ment is asked, is not legally presented. 
There must be an actual exhibition of 
the instrument for obvious reasons.* 

There being no legal obligation to pay, 
it would be very unwise for a bank to 
set’ apart funds or promise to pay a 
check before actual presentment. Even 
should the telephoning officer offer to 
guarantee that the check was genuine 
in all respects and that the holder hada 
right to payment, still the drawer might 
draw out or assign all of his funds be- 
fore actual presentment. 


Assessments by Comptroller Against 
Insolvent National Bank Shareholders. 


COMPTROLLER’S DISCRETION AS TO TIME AND 
AMOUNT OF ASSESSMENT CONCLUSIVE, 


Can Comptroller be Restrained by Injunction in any 
Case? 
THE BANK oF LEBANON, 
LeBanon, Tenn., June 6, 1893. § 
Editor Banking Law Journal: 

(1) If an assessment less than the par value 
ot stock be made on the shareholders of a 
broken national bank, in order to make good 
its liabilities; and a part of such assessment is 
not paid because of the insolvency of some of 
the shareholders, can a further assessment be 
made on the remaining solvent shareholders to 
pay the liabilities ? 

(2) Has the comptroller of the currency fore- 
seeing such astate of affairs authority to make 
the full assessment allowed by law in the first 
instance? 

(3) Has he large discretion in the matter or 
does the law prescribe his powers? 

Yours truly, 
S. G. Stratton, Cashier. 


The liability of national bank share- 
holders for debts is prescribed by sec- 
tion 5151 U. S. Rev. Stat.: 


*4 How. 262; 7 Mo. sz. 
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The shareholdcrs of every national banking asso- 
ciation shall be held individually responsible, egua//y 
and ratably, and not one for another, for all contracts, 
debts and engagements of such association, to the ex- 
tent of the amount of their stock therein, at the par 
value thereof, in addition to the amount invested in 
such shares,” etc. 


And the power to enforce such per- 
sonal liability is conferred by section 1 
of the act of June 30, 1876 and section 
5234 U. S. Revised Statutes. Upon the 
question of the comptroller’s discretion 
as to enforcement, we cite the following 
cases: 

In Kennedy v. Gibson, 8 Wall. 505 
(year 1869) the supreme court of the 
United States (per Swayne, J.) use this 
language: 


“It is for the comptroller to decide WHEN it is 
necessary to institute proceedings against the 
stockholders to enforce their personal liability, 
and whether the WHOLE or A PART, and if only 
a part, how much, shall be collected. These 
questions are referred to his judgment and dis- 
cretion, and HIS DETERMINATION IS CONCLUSIVE. 
The stockholders cannot controvert it. It is not 
to be questioned in the litigation that may en- 
sue. He may make it at such time as he may 
deem proper, and upon such data as shall be 
satisfactory tohim. This action on his part is 
indispensable whenever the personai liability of 
the stockholders is sought to be enforced, and 
must precede the institution of suit by the re- 
ceiver.” 


In Casey v. Galli, 94 U. S. 673 (year 
1876) this reasoning and doctrine is ap 
proved and applied.* 


* Recent cases following KENNEDY v. GIBSON, 
are WELLES v, Stout, 38 Fed. Rep. 67, and 
Younc v. WemPeE, 46 Fed. Rep. 354. In WELLES 
v. Stout itis declared that shareholders cannot 
be made liable except by the comptroller hear- 
ing and deciding the question that necessity ex- 
ists in the given case for the enforcement of 
shareholders’ statutory liability, and the ques- 
tion controverted was whether the petition suf- 
ficiently showed this. In Younc v. WEmPE it is 
decided that complaint need only allege that the 
comptroller determined that the assessment was 
necessary and levied it, since such an assess- 
ment is conclusive against the stockholders. 
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Later, in 1880, in United States v. 
Knox, 102 U. S. 422, this case arose for 
decision, The Crescent City National 
Bank of New Orleans was insolvent,and 
in the hands of a receiver. Its capital 
was $500,000. The comptroller assessed, 
and ordered the receiver to collect, 
seventy per cent. or $350,000, If this 
sum could have been collected in full, it 
would have paid all the debts and left a 
balance over. But by reason of the in- 
solvency of many of the shareholders, 
the assessment netted only $112,658.13; 
and the bank only paid 80 per cent. of 
its debts. A large creditor requested 
the comptroller to order a further as- 
sessment of 30 per cent. upon each 
share. The comptroller refused be- 


cause the enforcement of such an assess- 
ment would compel the solvent share- 
holders to pay the sums and proportions 
due from the shareholders who were in- 
solvent. The comptroller held that no 


such liability is imposed on the solvent 
shareholders and that he had, therefore, 
no right or power to make the assess- 
ment as requested. 

The court sustained the action of the 
comptroller, and refused a writ of man- 
damus against him. Discussing the 
shareholders’ liability under the statute, 
it said: 


“It is entirely clear from the language em- 
ployed in creating it, that it is several and can- 
not be made joint, and that the shareholders 
were not intended to be put in the relation of 
guarantors or sureties ‘one for another’ as to 
the amount which each might be required to 
pay. 

‘In the process to be pursued to fix the 
amount of the separate liability of each of the 
shareholders, it is necessary to ascertain (1) the 
whole amount of the par value of all the stock 
held by ALL THE SHAREHOLDERS; (2) the amount 
of the deficit to be paid after exhausting all the 
assets of the bank; (3) then to apply the rule 
that each shareholder shall contribute such sum 
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as will bear the same proportion to the whole 
amount of the deficit as his stock bears to the 
whole amount of the capital stock of the bank 
atits par value, There is a limitation of this 
liability. It cannot in the aggregate exceed the 
entire amount of the par value of all the stock. 
‘‘The insolvency of one stockholder, or his 
being beyond the jurisdiction of the court does 
not in any wise, affect the liability of another; 
and if the bank itself in such case holds any of 
its stock, it is regarded in all respects as if such 
stock were in the hands of a natural person,and 
the extent of the the several liability of the other 
stockholders is computed accordingly. 
‘‘ALTHOUGH ASSESSMENTS made by the comp- 
troller, under the circumstances of the first as- 
sessment in this case, and all other assessments, 
successive or otherwise, not exceeding the par 
value of all the stock of the bank, are conclusive 


upon the stockholders, yet if he were to attempt 


to enforce one made, clearly and palpably con- 





trary to the views we have expressed, it cannot 
be doubted that a court of equity, if its aid were 
invoked, would promptly restrain him by in- 


junction,” 


The court concludes its opinion as 
follows: ‘‘Nothing in this opinion is in- 
tended in any wise to affect the author- 
ity of Kennedy v. Gibson, 8 Wall. 498 
and Casey v. Galli, 94 U. S. 673. Onthe 
contrary we approve and reaffirm the 
rule laid down in those cases,” 

This later decision, we see, while re- 
affirming the former cases that the comp- 
troller’s decision as to amount and time 
of assessment, is conclusive upon the 
stockholders, nevertheless prescribes 
the rules by which the comptroller is to 
proceed in making the assessment and 
by the paragraph which we underline 
declares that if the comptroller makes 
an assessment clearly and palpably con- 
trary to these rules, he may be enjoined 
from enforcing it. Assuming, for pur- 
pose of illustration, that a national bank 
with $100,000 capital is placed in the 
hands of a receiver. The comptroller, 
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in fixing the amount of separate liability 
of shareholders, ascertains that the ac- 
tual, realizable value of its assets are 
$80,000, while its liabilities are $1oo,- 
ooo. A deficit of $20,000 exists. Under 
the rules announced in U, S.v. Kuox, all 
the comptroller should assess is 20 per 
cent. on each shareholder. Further- 
more, if one-fourth of the shareholders 
are insolvent, so that $15,000 only is 
collected from the remaining three- 
fourths, nevertheless ‘‘the insolvency of 
one stockholder does not in any wise 
affect the liability of another,” the prin- 
ciple recognized and applied in this case 
being that solvent shareholders cannot 
be made to contribute more than their 
proportion in order to make good the 
deficiency. But in actual practice, 


while the assets of the bank under illus- 
tration may be worth $80,000, the comp- 
troller cannot forecast their value with 
accuracy and he may, or will, estimate 


the assets lower, and the deficit greater, 
without his assessment being subject to 
dispute. According to the decisions his 
determination of the amount of deficiency 
is conclusive upon the shareholders and 
cannot be questioned unless his act isin 
‘clear and palpable” violation of the 
rules of guidance announced in the de- 
cision. 

We take up the questions submitted 
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seriatum, in the light of these decisions. 

(1) “If an assessment less than the 
par value of stock be made on the share- 
holders ot a broken national bank in 
order to make good its liabilities, and a 
part of such assessment is not paid be- 
cause of the insolvency of some of the 
shareholders, can a further assessment 
be made on the remaining solvent share- 
holders to pay the liabilities?” The 
answer is, if itcan be proved that the 
first assessment was sufficient to cover 
the entire deficit in case all the share- 
holders were solvent, the case would 
seem to fall within U. S. v. Knox, as 
presenting sufficient ground for an in- 
junction restraining the collection of fur- 
ther assessment from the solvent share- 
holders. 

(2) ‘‘Has the comptroller, foreseeing 
such a state of affairs, authority to as- 
sess the full amount allowed by law in 
the first instance?” The comptroller’s 
decision as to the amount of assessment 
is declared to be conclusive, his discre- 
tion is large, and yet, in any palpadle 
case of over-assessment, U, S. v. Knox 
furnishes strong grounds for asserting 
that relief could probably be obtained 
by injunction, 

(3) As to comptroller’s discretion, it 
is sufficiently shown by what has already 
been said. 





PENNSYLVANIA’S HOLIDAY LAW. 


PENNSYLVANIA’S NEW HOLIDAY LAW. 


An important act, taking effect immediately, we engee the date of maturitv of paper falling due on 
olidays. 


Saturday made a Half-Holiday allthe year round. 


The following bill was approved by 
the Governor of Pennsylvania on May 
31, 1893, and (containing no provision 
as to when it shall take effect) became 
the law of the state on the same day: 

‘‘An act designating the days and half 
days to be observed as legal holidays 
and for the payment, acceptance and 
protesting of bills, notes, drafts, checks 
and other negotiable paper on such 
days. 

SecTION 1. Be it enacted by the Senate 
and House of Representatives of the Com- 
monwealth of Pennsylvania, in general as- 
sembly met, and it is hereby enacted by the 
authority of the same, that the following 
days and half days, namely, the first 
day of January, commonly called New 
Year’s day, the twenty-second day of 
February known as Washington’s birth- 
day, Good Friday, the thirtieth day of 
May known as Memorial day, the fourth 
of July called Independence day, the 
first Saturday of September known as 
Labor day, the first Tuesday after the 
first Monday of November, Election 
day, the twenty-fifth day of December 
known as Christmas day, and every 
Saturday after twelve o’clock noon until 
twelve o’clock midnight, each of which 
Saturdays is hereby designated a half 
holiday, and any day appointed or 
recommended by the governor of this 
state, or the president of the United 
States as a day of thanksgiving, or fast- 
ing and prayer, or other religious ob- 
servance, shall for all purposes what- 


ever_as regards the presenting for pay- 
ment or acceptance, and as regards the 
protesting and giving notice of the dis- 
honor of bills of exchange, checks, drafts 
and promissory notes made after the 
passage of this act, be treated and con- 
sidered as the first day of the week com- 
monly called Sunday, and as public 
holidays and half holidays, and all such 
bills, checks, drafts and notes otherwise 
presentable for acceptance or payment 
on any of the said days shall be deemed 
to be payable and be presentable for ac- 
ceptance or payment on the secular or 
business day next succeeding such holi- 
day or half holiday, except checks, 
drafts, bills of exchange and promissory 
notes payable at sight or on demand, 
which would otherwise be payable at 
any half holiday Saturday, shall be 
deemed to be payable at or before twelve 
o'clock noon of such half holiday. Pro- 
vided, however, that for the purpose of 
protesting or otherwise holding liable 
any party to any bill of exchange,check, 
draft or promissory note, and which 
shall not have been paid before twelve 
o'clock noon of any Saturday designated 
a half holiday as aforesaid, a demand of 
acceptance or payment thereof shall not 
be made, and notice of protest or dis- 
honor thereof shall not be given until 
the next succeeding secular or business 
day. 

And provided further, that when any 
person, firm, corporation or company 
shall on any Saturday designated a half 
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holiday, receive for collection any check, 
bill of exchange, draft or promissory 
note, such person, firm, corporation or 
company shall not be deemed guilty of 
any neglect or omission of duty, nor in- 
cur any liability in not presenting for 
payment, or acceptance, or collecting 
such check, bill of exchange, draft or 
promissory note on that day. 

And provided further, that in con- 
struing this section, every Saturday 
designated a half holiday shall until 
twelve o’clock noon be deemed a secular 
or business day, and the days and half 
holidays aforesaid so designated as holi- 
days and half holidays shall be consid- 
ered as public holidays and half holidays 
for all purposes whatsoever as regards 
the transaction of business. 

And provided further, that nothing 
herein contained shall be construed to 
prevent or invalidate the entry, issu- 
ance, service or execution of any writ, 
summons, confession of judgment or 
other legal process whatever on any of 
the Saturday afternoons herein desig- 
nated as holidays, nor to prevent any 
bank from keeping its doors open or 
transacting its business on any of the 
said Saturday afternoons, if by a vote 
of its directors it shall elect to do so. 

Section 2. Whenever the first day of 
January, the twenty-second day of Feb- 
ruary, the fourth day of July, or the 
twenty-fifth day of December, shall any 
of them occur on Sunday, the following 


NOTES ON HOLIDAY 


ComPARING this act with the holiday 
law of May 7, 1891, which it supersedes, 
Pennsylvania bankers will note several 


mportant changes. Labor Day is 
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day, Monday, shall be deemed and de- 
clared a public holiday. All bills of ex- 
change, checks, drafts or promissory 
notes falling due on any of the Mondays 
so observed as holidays, shall be due 
and payable on the next succeeding 
secular or business day; and all Mon- 
days so observed as holidays shall for 
all purposes whatever as regards the 
presenting for payment or acceptance 
and as regards the protesting and giv- 
ing notice of the dishonor of bills of ex- 
change, checks, drafts and promissory 
notes made after the passage of this act, 
be treated and considered as is the first 
day of the week, commonly called Sun- 
day. When the thirtieth day of May 
falls on Sunday, the day preceding it, 
Saturday, shall be observed as the holi- 
day, and payment of bills of exchange, 
checks, drafts and promissory notes due 
and payable on such holiday, shall be 
made on the next succeeding secular or 
business day. 

Section 3. All bills of exchange, 
checks, drafts and promissory notes 
made after the passage of this act, which 
by the terms thereof shall be payable on 
the first day of the week commonly 
called Sunday, shall be deemed to be 
and shall be made payable on the next 


succeeding secular or business day. 

SECTION 4. That all the days and half 
days herein designated as legal holidays 
shall be regarded as secular or business 
days for all other purposes than those 
mentioned in this act. 


LAW. 


changed from the first Monday of Sep- 
tember, to the first Saturday of that 


month; Election day is added; and 


Saturday afternoons are made half-holi- 
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days all the vear around, instead of from 
June 15 to September 15th only, as for- 
merly. 


AN important change is made in the 
maturity of paper falling due on holi- 
days. The law now reads: ‘‘And all 
such bills, checks, drafts and notes 
otherwise presentable for acceptance or 
payment on any of the said days, shall 
be deemed to be payable, and be pre- 
sentable for acceptance or payment on 
the secular or business day next succeed- 
ing such holiday or half-holiday, except 
checks, drafts, bills of exchange and 
promissory notes, payable at sight or on 
demand which would otherwise be pay- 
able at any half-holiday Saturday, shall 
be deemed to be payable at or before 
twelve o'clock noon of such half-holi- 
day,” etc. 

The law of 1891 made the due date of 


paper falling due on a holiday, the fre- 
ceding day, except paper otherwise pre- 
sentable on a half-holiday, which was 
made presentable before twelve o'clock 
noon. 


THE new law provides that for the 
purpose of protesting or otherwise hold- 
ing liable parties to bills, checks, drafts 
or notes not paid before twelve o'clock 
noon on any Saturday designated as a 
half-holiday, ‘‘demand of acceptance or 
payment thereof shall not be made, and 
notice of protest or dishonor thereof 
shall not be given until the next suc- 
ceeding secular or business day.” 

The old law provided in such cases 
that demand of acceptance or payment 
‘‘may be made at any time on said Sat- 
urday after twelve o’clock noon” and 
notice given on the next succeeding 
day. 
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THE provision in the new law that a 
collecting agent, receiving on Saturday 
an item for collection, shall not be 
guilty of negligence nor liable, for not 
presenting or collecting on that day, is 
identical with the provision in the old 
law. The same is true of the proviso 
that Saturday mornings shall be deemed 
business days; that the holidays and 
half-holidays shall be considered as pub- 
lic holidays and half-holidays for all 
purposes as regards the transaction of 
business; that summons, writs, etc., are 
valid on Saturday afternoons; and that 
by directorial vote, banks may keep 
open doors and transact business on 
Saturday afternoons. All of these pro- 
visions are identical with those of the 
former law. 


Tue following changes will be noted 
in the law governing the contingency 
of holidays falling on Sunday: The new 
law provides that whenever New Year's 
day, Washington’s birthday, July 4th or 
Christmas fall on Sunday, the following 
Monday shall be a holiday. When 
Decoration day falls on Sunday, the 
Saturday preceding shall be a holiday. 
All bills, checks, drafts or notes falling 
due on any such Monday holiday, or 
Saturday holiday in case of Decoration 
day, shall be due and payable on the 
next succeeding secular or business day. 

By the former law, paper falling due 
on such Monday holidays was payable 
on the Saturday preceding and in case of 
July 4 and first Monday of September, 
before twelve o’clock on that day. In 
case of Decoration day falling on a holi- 
day, Saturday, instead of Monday, was 
(as in the new law) made a holiday, but 
paper maturing on that day, was pay- 
able ‘‘on the secular day next previous 
thereto.” 
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THE new law contains an express pro- 
vision that paper by its terms maturing 
on Sunday, is payable on the next suc- 
ceeding secular or business day. 

A provision of this nature is absent 
from the former law; although in both, 
the enumerated holidays are declared, 
for the purposes of presentment, protest, 
etc., to be treated and considered as the 
first day of the week, commonly called 
Sunday. 


THE concluding clause of the new law, 
absent from the former law, is as fol- 
lows: ‘‘That all the days and half days 
herein designated as legal holidays shall 
be regarded as secular or business days 
for all other purposes than those men- 
tioned in this act.” 


Let us summarize the provisions of 
the law on this point: 


1st. For purposes of presentment and protest. holi- 
days “shall be treated and considered as Sunday, and 
as public holidays.” 

2nd. “For all purposes whatsoever as regards the 
transaction of business” the holidays “shall be con- 
sidered as public holidays.” 

3rd. Except that on Saturday half-holidays, legal 
process may be entered, issued, served, or executed; 
and banks may keep open. 

4th. “For all other purposes than those mentioned” 


holidays “shall be regarded as secular or business 
days.”’ 





LAW JOURNAL. 


The provisions synopsized as 2 and 4 
seem slightly inconsistent. A holiday 
is a holiday ‘‘as regards the transaction 
of business; but it is a secular or business 
day, for all other purposes. Possibly 
the concluding clause was inserted to 
quiet the prospective qualms of con- 
science of some pious deacon, who fond 
of whist playing on a secular day, but 
horrified at thought of pursuing his 
favorite pastime on Sunday, might 
otherwise regard that clause of the act 
making holidays equivalent to Sundays 
for certain purposes, such a change of 
the character of the day as to preclude 
secular pleasures on the holiday. 


In case a Pennsylvania bank should, 
by vote of its board of directors, keep 
open and transact business on Sat- 
urday afternoon, and on that after- 
noon, A, a depositor, should draw 
his check, payable to B, which B pre- 
sents at the bank, would the cashier be 
safe in paying it before Monday? This 
question is fully discussed on another 
page with reference to the New Jersey 
half-holiday law, and the practical im- 
portance of the question is there made 
apparent. 


DAYS OF GRACE AND HOLIDAYS IN NEBRASKA. 


Grace Taken Away From Demand Paper. 


The Maturity of Paper Falling Due on Holidays Regulated. 


The following act passed the legisla- 
ture of Nebraska March 7, and was ap- 
proved by the governor April 8, 1893. 
According to the constitution it takes 
effect three months after the adjourn- 
ment of the session at which it passed: 

‘An act to amend section three (3)and 


eight (8), of chapter forty-one (41), en- 
titled ‘‘Instruments Negotiable,” of the 
Compiled Statutes of 1891, and to repeal 
said sections as now existing. 

Be it enacted by the Legislature of the 
State of Nebraska: 

Sec. 1. That section three (3) of chap- 
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ter forty-one (41), entitled ‘‘Instruments of May, and the fourth day of July, and 
Negotiable,” of the Compiled Statutes any day appointed or recommended by 
of the State of Nebraska, be and the the governor of this state or the presi- 
same is hereby amended soastoread dent of the United States, asa day of 
as follows: fasting and thanksgiving, and when any 
Sec. 3. All notes, bonds or billsmade_ of these shall occur on Sunday, then the 
negotiable by this chapter, except bank Monday following shall for all purposes 
checks and instruments made payable whatsoever as regards the presenting 
on demand, shall be entitled to three for payment or acceptance and the pro- 
days’ grace in the time of payment and _ testing and giving notice of the dis- 
the demand of payment from the maker honoring of bills of exchange, bank 
on the third day of grace or of accept- checks or promissory notes made after 
ance if the instrument isa sight draft the passage of this act, be deemed pub- 
and notice of non-payment or non-ac- lic holidays, and be treated and consid- 
ceptance thereof to the endorser within ered as is the first day of the week com- 
a reasonable time, shall be adjudged monly called ‘‘Sunday”; provided, that 
due diligence under the provisions of in every such case, and whenever the 
this chapter, unless the ‘endorser shall date of maturity or last day of grace, as 
express in writing other conditions. the case may be, of any negotiable in- 
Sec. 8. That the following days, to- strument mentioned herein, shall fall on 
wit: The first day of January, thetwen- Sunday or a legal holiday, it shall be 
ty-second day of February, the twenty- awful to make demand, and if need be, 
second day of April, known as ‘‘Arbor protest and notice of dishonor on the 
a s following business day. 
Day,” the first Monday in September Sec. 2, Said section three (3) and 
known as ‘“‘Labor Day,” the twenty- eight (8) of said chapter forty-one (41) 
fifth day of December, the thirtieth day be and the same are hereby repealed. 


NOTES ON HOLIDAY LAW, 


The purpose of this act is to amend the law may be noticed. While pur- 
those sections of chapter 41 of the Re- porting to amend both sections 3 and 8, 
vised Statutes of Nebraska containing the enacting clause provides only for the 
the statutory law as to negotiable in- amendment of section 3. The new sec- 
struments, which provide for days of tivn 8 apparently comes in as a portion 
grace (section 3) and for holidays (sec- of the amendment of section 3. But 
tion 8). Chapter 41 contains nine sec- both the old sections 3 and 8 being re- 


tions, upon the following subjects: pealed, doubtless the new section 8 will 

be deemed to amend and replace the 

2 Action byindorsee. the legislative intent to that effect 
: ee ‘oe . 

oe several action against drawers, makers urt ener: the new act contains no 

z. Damages on protest. express provision repealing section 9, 

@. Labor Day. which was a section added in 1889 pro- 


viding a holiday known as ‘‘Labor 
At the outset a defect in the form of Day.” And yet by the insertion in the 
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new section 8 of Labor Day as one of 
the enumerated holidays, the same pro- 
vision is incorporated in two different 
sections, an illustration of legislative 
tautology resulting from the carelessness 
of the draftsman. 


Passing from form to substance, let us 
first take up section 3 and compare the 
new with the old section to see what 
change has been made in the grace law. 
We find that section 3 is in the same 
language as formerly, only that words 
have been inserted excepting from the 
allowance of grace, bank checks and de- 
mand instruments, The old section 


read as follows without the words in 
italics which constitute the amendment: 

**All notes, bonds,or bills made nego- 
tiable by this chapter, except bank checks 
and instruments made payable on demand, 
shall be entitled to three days grace,” 


etc, 

The remainder of the new section is 
identical with the old, except a single 
word change in the concluding para- 
graph as to what shall constitute due 
diligence. The new law reads: ‘‘Unless 
the endorser shall express in writing 
other conditions.” In the former law, 
the italicized word was ‘‘endorsement,”’ 


The effect of this law will be noted by 
Nebraska bankers. When it takes 
effect, demand paper will no longer be 
entitled to grace. So far as ordinary 
bank checks are concerned they were 
not previously, of course, subject to 
grace in time of payment, although the 
provisions of the old law were very 
sweeping, giving grace to a// negotiable 
‘notes, bonds or bills.”” But it has been 
the subject of conflicting decision in 
many states whether an order ona bank, 


LAW JOURNAL 


in the ordinary form of bank check, but 
with a future date of payment inserted, 
is to be regarded as a check, payable 
without, or a di// of exchange entitled to, 
grace? Probably, more with reference 
to settling the law on this point in con- 
formity with the intention of the parties, 
than for the purpose of legalizing the 
established custom of payment of ordi- 
nary checks on demand, without grace, 
the legislature expressly excepted 
‘‘bank checks” from the allowance of 
grace. If so, the enactment is not yet 
as definite or conclusive as might be 
wished. It isheld by some courts that 
the essential characteristic of a check is 
its payability on the spot, when de- 
manded; and that an order upon a 
banker payable at a future day, although 
written upon the ordinary form of a 
check, is, because lacking this essential, 
not a check but a bill of exchange. An 
enactment, therefore, excepting ‘‘bank 
checks” from grace laws, still leaves it 
open for controversy in the courts 
whether such future-payable orders are 
or are not bank checks, and payable 
with, or without, grace. A much better 
provision would be one, such as in New 
York, denying grace to ‘‘all checks, 
bills of exchange or drafts appearing on 
their face to have been drawn upon any 
bank,” etc., or better still, a law as in 
Wisconsin and other states, abolishing 
grace in all cases. 


Comparing the old, with the new, 
section 8, as to holidays, the principal 
change occurs in the proviso to the sec- 
tion. The body of section 8 is similar 
to the old law, except that ‘‘Labor 
Day” is added to the enumerated holi- 
days, and that the clause in the old law 
making a holiday any day appointed or 
recommended by governor or president 
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as ‘‘a day of fast or thanksgiving,” is, 
by the superior wisdom of the drafts- 
man, now made to read ‘‘a day of fast- 
ing and thanksgiving.” . This phrase is 
unfortunate, as it will raise the question 
whether a day that is solely a fast day, 
or one that is solely a thanksgiving 
day, will be a legal holiday under the 
statute. 


Passing to the proviso of the new 
holiday law (section 8), we first quote 
the proviso of the old law: 


“Provided that when any one of these days shall oc- 
cur on Monday, any bill of exchange, bank check or 
promissory note made after the passage of this act, 
which but for this act would fall due and be payable 
on such Monday, shall become due and payable on the 
day thereafter.” 


It will be noticed that while this pro- 
vision postponed to the following day, 
the maturity of paper falling due on 
any Monday which becamea holiday 
by the contingency of a regular holiday 
falling on Sunday, no provision what- 
ever was made for the maturity of paper 
(either preceding or succeeding day) 
otherwise falling due on an ordinary 
holiday, or on a Sunday. This question 
recently came before the Nebraska 
courts. The third day of grace of an 
instrument fell on Sunday. The lower 
court held that presentment on Monday 
was too late, and released an indorser. 
The supreme court reversed the judg- 
ment* and held that holidays and Sun- 
days were grouped together, and paper 
falling due on those days was present- 
able on Monday. 

It seems, however, that many lawyers 
in Nebraska thought this decision was 
not sound under the law and was liable 
to be reversed, and it was therefore 
thought best to secure legislation that 
would set the matter at rest. 


The new 
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law, therefore, it will be seen, makes 
demand and notice lawful on the follow- 
ing day, not only in case of Monday 
holiday paper, but also paper otherwise 
falling due on a Sunday or legal holi- 
day. 


One point further will be noticed. 
The Nebraska law provides for a re- 
covery against the indorser of a nego- 
tiable instrument, in case the holder 
has ‘‘first used due diligence to obtain 
the money of the drawer, maker or 
obligor” (sec. 2) and demand on the 
last day of grace and notice ‘‘to the in- 
dorser within a reasonable time shall be 
adjudged due diligence,” etc. (sec. 3.) 
Under the law as it has heretofore ex- 
isted in Nebraska, the question of what 
is reasonable time in giving notice of 
dishonor has been one for construction 
by the courts; and so far as we can as- 
certain, but two supreme court cases 
have involved the question. In Phelps 
v. Stocking, 21 Neb. 443, demand of a 
note was made on the last day of grace, 
notice was mailed the same day to the 
indorser, and received by him the fol- 
lowing day. It was objected by the in- 
dorser (who resided near the place of 
maturity and received his mail at the 
post office there) that notice sent 
through the post office was insufficient 
to charge him, but the court said ‘‘it 
certainly could make no difference to 
him in what manner he received notice,” 
and held that he had received notice 
within a reasonable time. The court 
also said: ‘“‘If in such case it could be 
shown that the indorser did not receive 
the notice until several days after the same 
had been placed in the post office, such 
notice would not be sufficient, as there is 
an implied agreement that the indorser 
shall be notified within a reasonable time 
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after the dishonor of the note.” 

In Hendershot v. Bank, 25 Neb. 127, a 
notice mailed to the indorserin the same 
place on the day of dishonor, and re- 
ceived by him on the next day, is 
held sufficient to charge him as in- 
dorser. 

These cases are all that have hereto- 
fore existed by way of definition of what 
is a ‘‘reasonable time” in which to serve 
notice of dishonor to hold an indorser 
under the Nebraskastatute. But it will 
now be noticed that in the proviso to 
section 8 of the new holiday statute (the 
clause is absent from the former section) 
where paper falls due on Sundays or 
holidays ‘‘it shall be lawful to make de- 
mand and if need be, protest and notice of 
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dishonor on the following business day.” 

The question suggested by this is 
whether, with reference to holiday 
paper, this statute limits the holder to 
serving notice on the following day, on 
which demand and protest is made, and 
precludes him from the advantages of a 
possibly more favorable construction of 
‘treasonable time” in serving notice of 
dishonor. However this may be, the 
inference gathered from the Nebraska 
decisions is that a ‘‘reasonable time’”’ is 
a very short time, and that aside from 
holiday paper, notice of dishonor should 
always be given in Nebraska with at 
least the same degree of diligence as re- 
quired by the law merchant to hold in- 
dorsers. 


CURRENT NEWS AND TOPICS. 


PENNSYLVANIA BANK BUILDINGS. 


The Governor of Pennsylvania has approved 
the bill authorizing such banks of this common- 
wealth as have heretofore erected buildings for 
banking purposes, to further expend such sums, 
not in excess of one-half of their surplus funds, 
as may be necessary to renew or replace the 
buildings with such new or additional structures 
as may be suitable and convenient for the tran- 
saction of their banking business, Also to lease 
from time to time such portions or apartments 
of their buildings as are not required for bank- 
ing purposes, and to receive rents for use of the 
same. 


NATIONAL BANK ASSESSMENTS. 


Comptroller Eckels’ New Policy Regarding Their 
Collection. 

A dispatch from Washington under date of 
June 6 states that Comptroller Eckels has adopt- 
edanew policy regarding assessments upon 
the shareholders of failed national banks. He 
proposes to collect what he believes will be nec- 
essary from shareholders as soon as he can 
make an estimate of the amount, without wait- 
ing for other assets to be disposed of. It is in 
pursuance of this policy that he has made an 
assessment of 100 per cent. upon the sharehold- 
ers of the Commercia] National Bank of Nash- 
ville, which recently failed. This heavy assess- 


ment, it is said, is due tothe conviction that the 
bank has been robbed to a large extent and that 
the assets will yield little return. He does not 
consider it necessary to determine the liability 
of the shareholders with absolute precision, for 
he will be able to return to them any smal! bal- 
ance that may remain when the affairs of the 
bank are finally closed by the receiver, 

The object of the new policy is to recover 
from all shareholders alike, instead of giving an 
Opportunity to the irresponsible and dishonest 
to dispose of their property and snap their 
fingers in the face of the receiver. 
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BUSINESS NOTICES. 


The Bank of New Rochelle is erecting a fine 
new building on Main Street which will be an 
ornament to the village, Some time was spent 
by Mr. W. W. Bissell, the president, in a care- 
ful examination of the construction of vaults 
and safes, which resulted in placing the con- 
tract for a burglar-proof vault and safe, with all 
the latest improvements, with Mr. W. H. But- 
ler, of the Diebold Safe and Lock Co., 79 Duane 
Street, New York. Mr. Butler has just placed 
an 8,000 pounds safe in the Central National 
Bank, Norwalk, Conn., and has several other 
important contracts in works. 








